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PROCEEDI NGS

9:09 a.m

PRESI DI NG MEMBER PETERVAN: W are ready to begin.
This is Conm ssioner Peterman. W are here for the
prehearing conference for the Pio Pico Energy Center.

First let ne introduce the Conmttee. | amthe
Presi di ng Menber, Conm ssioner Carla Peterman. To ny right
| have ny advisor, JimBartridge. Comm ssioner Karen
Dougl as is the Associ ate Comm ssioner on this case. She is
two to ny left and her advisor, Galen Lenei, is to her left.
We have our Hearing O ficer Renaud in the mddle and to the
far right we have Eileen Allen, siting advisor to the
Conmmi ssi on.

Al'so let nme introduce the Public Adviser, Jennifer
Jennings, who is in the back of the room |If anyone from
the public wants sone information on this case they can
reach out to her. And now let's turn to applicant and staff
for their introductions. Applicant?

M5. FOSTER: Hi, |I'm Melissa Foster with Stoel
Ri ves, counsel for applicant Pio Pico Energy Center, LLC

MR. JENKINS: David Jenkins, Principal with Apex
Power Group, devel oper of Pio Pico Energy Center

MR. BELL: Good norning, Kevin Bell, senior staff
counsel, representing staff. Wth nme here today is Eric

Sol ori 0, project manager.
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PRESI DI NG MEMBER PETERVAN: Now we have -- for
intervenors is Rob Sinpson in the roomor on the |ine?

MR. SIMPSON: Hello, Rob Sinpson is on the |ine.
And | expect ny attorney, Getel Smth, to be on the line
al so.

PRESI DI NG MEMBER PETERVAN: Thank you; wel cone.

M5. SMTH Getel Smith is here on -- Getel
Smith is on the line, counsel for Robert Sinpson.

MR PONERS: Bill Powers is also on the |line.

PRESI DI NG MEMBER PETERVMAN: Great. And do we have
the Corrections Corporation of Anerica in the roomor on the
line? You want to cone to the m crophone, sir, and just
identify yourself.

HEARI NG OFFI CER RENAUD: Take a seat here at the
table as a party.

MR. SCHRANER: Good norning, Erik Schraner with
Seltzer Capl an McMahon Vitek, representing Corrections
Cor poration of Anerica.

PRESI DI NG MEMBER PETERVAN: Thank you. Do we have
any elected officials in the roomor on the Iine who wish to
identify thenmsel ves?

(No response.)

Any government agencies in the roomor on the line
that would like to identify thensel ves?

(No response.)

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 M W N L O

Wth that et me turn the proceedi ng over to
Hearing O ficer Renaud.

HEARI NG OFFI CER RENAUD: Thank you very rmuch
Comm ssi oner Peterman. Today's prehearing conference was
noticed in the Notice of Prehearing Conference and
Evidentiary Hearing that was issued on June 15th, 2012.

And | think before we get into the substance of it
| will announce that Corrections Corporation of Anmerica
filed a Petition to Intervene |ast week and the Commttee
has considered that -- the Presiding Menber has considered
that and has granted the Petition to Intervene for the
limted purpose of addressing the concerns over the noise
topic. And parties who are present in the room have been
handed a copy of the Order. It will be issued in the nornal
course today as well on the website and nmail ed out and
emai | ed out and so on. So we have counsel for Corrections
Cor poration of Anerica here today representing that
i ntervenor.

M. Sinpson, | understand you now have a new
attorney, Getel Smth. M. Smth, is that correct?

M5. SMTH  That is correct.

HEARI NG OFFI CER RENAUD: All right. WIIl you be
filing anything to indicate that you are M. Sinpson's
attorney? Well | shouldn't ask you, | should tell you. W

will need you to file sonething indicating your
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representation, please, so that we can nmake sure you get on
t he Proof of Service.

M5. SMTH  Ckay.

HEARI NG OFFI CER RENAUD: All right? Thank you.

M5. SMTH. | can do that.

HEARI NG OFFI CER RENAUD: CGood. Ckay.

We have several things we want to acconplish today
at the prehearing conference. W want to assess the
parties' readiness for hearings. And when | say "parties" |
mean the applicant, the staff and the intervenors, those are
the formal parties in this matter.

W want to clarify areas of agreenent or dispute,
identify witnesses and exhi bits, determ ne which areas
parties wish to cross-exam ne the other parties' wtnesses
and di scuss other procedural matters.

And all of that is aimed at insuring that we can
conduct the evidentiary hearing on July 23rd in as efficient
a manner as possible. W, as you all know, have |limted
resources and we want to nake sure we aren't wasting a | ot
of time. W want to know in advance what to expect, how
much tinme it's going to take and plan accordingly.

We required, therefore, that every party submt a
prehearing conference statenent and we did receive those in
a time fashion and we thank you for those. They are very

hel pful in helping the Commttee organize for the
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evi denti ary heari ng.

Bef ore we proceed further et nme also explain a
little bit about our tel ephone WebEx system Those of you
who are using it, | presunme you can hear ne and you can hear
what's going on in the room because | am not heari ng anybody
objecting that they can't. W can hear you as well; so at
your end of the line if you would pl ease keep the noise to a
mnimuml'd appreciate it. |If there is unavoi dabl e noise
pl ease use your nute button on your phone so that we can't
hear you but you can still hear us.

The proceeding is al so being stenographically
recorded today by a certified court reporter and it wll be
made into a transcript which will be nmade available to the
public via our website. Al right.

The Final Staff Assessnment was published by staff
inthis matter on May 22nd, 2012 and this serves as staff's
testinmony on all topics. And by "testinony"” what | nean is
t he sworn statenent of wtnesses.

When we go to the evidentiary hearing our job is
to create a formal evidentiary record upon which the
decision of the Conmttee can be based. And to do that we
proceed in a rather formal manner, alnost |ike we were in
court. W have witnesses, the witnesses are sworn in. They
can testify either orally or in witing, they can be cross-

exam ned by the other parties and we al so admt docunentary
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evidence. That is evidence in the formof tangible
materi al s.

The FSA, the Final Staff Assessnment, has been
mar ked as Exhibit 200 and a very brief supplenment to the FSA
has been marked as Exhibit 201. |In addition on staff's
evidentiary list the San Diego Air Pollution Control
District Prelimnary Determ nation of Conpliance or PDOC has
been marked as Exhi bit 202 and the Final Determ nation of
Conpl i ance is 203.

(Staff's Exhibits 200 through 203 were

mar ked for identification.)

The air district docunents are required by law to
be made part of the evidentiary record in these proceedings
and in addition we are required by law to have a
representative of the air district at the evidentiary
hearing to sponsor those docunents. And staff and counsel,
we woul d ask that you pl ease make those arrangenents. The
Wi tness can be present either in person or by phone. W
will be in Chula Vista for the evidentiary hearing so if the
Wi tness can cone in person that's probably just technically
easi er for everybody but a phone appearance is acceptable as
wel | .

The Notice of Prehearing Conference and
Evidentiary Hearing established a schedule for the filing of

evi dence and testinony by the parties. Qpening testinony
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was filed by the applicant on June 26th and they filed their
rebuttal testinony on July 6th. Al of that has been marked
for identification as Exhibits 1 through 129.

(Applicant's Exhibits 1 through 129 were

mar ked for identification.)

And by marking for identification what | nean is
that for our reference purposes, that is so that we can
di scuss things by nunmber, we have nmarked them wi th nunbers.
They haven't yet been admtted into evidence. Part of the
work of the evidentiary hearing is to determ ne whether or
not the exhibits will be admtted into evidence and nade
part of the formal record. So at these point these itens
are marked for identification but they are not yet fornal
exhibits to the record.

Corrections Corporation of America filed its
Petition to Intervene on June 28th. Although it was after
the deadline for intervening, Corrections Corporation of
America through its counsel nade a show ng of good cause for
the late filing and on that basis, as | announced earlier,
their petition has been granted for the purpose of
addr essi ng the noi se issue.

Corrections Corporation of America, and I'll them
CCA fromnow on, filed testinony and a prehearing conference
statenent with its exhibit [ist on July 6, that's |ast

Friday. There was quite a flurry of material that cane in
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on Friday and it's been a busy weekend getting used to those
t hi ngs.

Bill Powers filed a Petition to Intervene on July
5th, that was 11 days after the deadline. M. Powers
subsequently sent an email in which he attenpted to show
good cause for the late filing. However, the Presiding
Menmber reviewed those materials and found that M. Powers
was showi ng good cause why he should be or thought he coul d
contribute information but did not show good cause for being
| ate and on that basis that Petition to Intervene has been
deni ed. That was sent out |ast week. | understand that M.
Si npson intends to call M. Powers as a W tness.

When you cone to the evidentiary hearing if you
woul d all please bring a disc containing your evidentiary
materials that would be very hel pful as well.

Al right, so let's turn to a discussion of the
preheari ng conference statenents.

Ckay, we have revi ewed your prehearing conference
statenents. Three of the parties, staff, applicant and CCA
indicate that there is a disagreenent with respect to the
topic of noise. Noise is one of the topics that the
applicant is required to address and the staff of the Energy
Comm ssion al so addresses in its anal ysis.

The controversy appears to boil down over which

regul ati on or ordinance applies to the Pio Pico Energy
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Center. That is, what is the perm ssible noise |evel under
the, under the applicable law. And it appears there is a
di sagreenent over which | aw applies.
| will just point out that that's the sort of
thing that may be appropriate as a topic for briefing.
We'll get to briefing later in today's proceedi ng. But
sonething that is pretty nuch a |legal question |ike that is
often a very good topic for briefing by the parties. And
shortly I'lIl ask those three parties to give us a brief
rundown of your respective positions on that noise issue.
M. Sinpson in his prehearing conference statenent
states that none of the issues are ready for evidentiary
hearing. The evidence submtted by M. Sinpson pertains,
however, to air quality. He submitted the materials with
respect to his filings at the air district in his opening
testinmony and his rebuttal testinony is fromBill Powers and

pertains to alternatives. At this point | don't see how M.

Sinpson will be able to present evidence on other topics
ot her than through cross-exam nation but we'll get to that
shortly.

Let's first deal with this noise question. |
don't particularly care which party starts. Perhaps
Corrections Corporation of America should start because |
think it was you really who first raised the question. So

why don't you give us a brief summary.
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MR. SCHRANER: 1'd be happy too. (Inaudible).

HEARI NG OFFI CER RENAUD: Turn on your m crophone
pl ease. The green light should be on.

MR. SCHRANER: Can you hear ne now?

HEARI NG OFFI CER RENAUD:  Yes.

MR. SCHRANER:  Ah.

HEARI NG OFFI CER RENAUD: The green light is on.

MR. SCHRANER: 1'Il get the hang of this yet.

| would break this down as being two nmain issues
The first is, what is the |legal standard, the |legal noise

standard? And that comes down to what the county LORS

10

standards are. And then the second issue is, what will the

i npact be on the noise generated by this project on CCA s
facility that will be built across the street fromthe
generating plant?

So we would certainly support on the |egal issue

goi ng ahead and subm tting briefs before the hearing. W

think that would be hel pful for the Comm ssioners to review

before the hearing, that way you have a better overview of
what the |egal standards are.

And our position is on the |egal standards that
the San Di ego County LORS standard is that there are three
di fferent noise standards. The first is specified in the

general plan noise elenent, the second one is specified in

the county code, which is simlar to nost cities' nunicipa
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11

codes, and then the third standard is specified in the
specific plan which incorporates the zoning ordi nance noi se
standards for the San Di ego County area.

And then, of course, we are going to be having
over 2100 people in our facility held at any one time. So,
of course, we are concerned about the noise that m ght be
generated by the power plant and the inpact that m ght be on
t he people being held within the facility. And, of course,
we are nostly concerned about exterior areas because people
are going to need to be able to go outside in order to go
ahead for recreation purposes.

And then also, of course, we are simlarly
concerned about their ability to be able to sleep at night
and the inpacts the energy plant m ght have on their ability
to sleep within the facility. And again, there will be over
2100 persons held at the facility so we believe that there
coul d be significant concerns about the noise that m ght be
generated by the energy plant.

HEARI NG OFFI CER RENAUD: A coupl e of questions for
you. Are you finished?

MR, SCHRANER:  Yes.

HEARI NG OFFI CER RENAUD: How far is your client's
project fromthe proposed site?

MR SCHRANER It's across the street and | am not

famliar with how wide the street is. Qur expert wtness
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12

Jeff Fuller, though, is fully famliar with, you know, the
di stance and how that m ght affect the noise that m ght be
generated by the energy plant facility.

HEARI NG OFFI CER RENAUD: As | understand it
there's a special noise ordinance for that area, for the
East Otay Mesa or for the Otay Mesa area, the industrial
area. Does that allow for a higher noise |evel?

MR. SCHRANER: Well, | wouldn't phrase it as that
there is a special ordinance. The East ay Mesa Specific
Pl an specifies that there's a -- you refer to the county
zoni ng ordi nance for a noise standard. But the specific
plan al so requires that all devel opnments and uses conply
also with the general plan and with the county code noi se
or di nance provi si ons.

And in fact there's also provisions in the
specific plan waiving height restrictions on walls in order
to conmply with the general plan and with the county code
noi se ordinance. So | wouldn't say that there is a special
provision within the specific plan that specifies what the
noi se standard is because there's at |east three noise
standards within the county that apply within the specific
pl an area.

HEARI NG OFFI CER RENAUD: All right, thank you.
And then, staff, it appears to me fromthe testinony that's

contained in the FSA that staff's position is pretty much in
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13

line wwth CCA's, correct about that?

MR. BELL: | would say that it's --

HEARI NG OFFI CER RENAUD: O was at that tine.

MR. BELL: | would say that it's very simlar to
CCA' s position, | wouldn't say that it meshes 100 percent.
But this is one of the topic areas where staff is prepared
to have live testinony if that is going to be hel pful and
relevant. And we have al so di scussed havi ng sonebody
avai lable fromthe city to answer questions as well on their
own ordi nances. The county, I'msorry, fromthe county to
answer questions.

HEARI NG OFFI CER RENAUD: Al'l right. Mybe |
m sread your statenent but fromreading your statenment it
sounded to nme as though the staff was willing, still wlling
to listen. Your position is not entrenched, you could be
per suaded ot herwi se based upon consultation with the county
and that sort of thing; am| correct on that?

MR. BELL: Qur position is al nost never
entrenched.

HEARI NG OFFI CER RENAUD: All right, good.

MR BELL: W are always willing to listen.

HEARI NG OFFI CER RENAUD: And you have request ed,
in fact, that the parties be ordered into a workshop on July
23rd to address this issue and that you expect to have

county staff available to participate at that tinme; is that
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correct?

MR BELL: That is correct, that is correct. |
found it, in ny experience, that workshops, last-mnute
wor kshops before evidentiary hearing can prove to be
fruitful. They have in the past in other projects that |I've
worked on. And if this, if this one, true issue in dispute
remains in dispute just prior to the hearing there is always
a chance we can work sonething out w thout having to go to
heari ng, w thout having to present evidence.

HEARI NG OFFI CER RENAUD: Ckay, thank you. And
turning to applicant. Before you address us | have a
guestion for you. And that is, |I've read your filings. The
one thing I didn't see anywhere in your filings is whether
or not, in fact, the project could neet the | ower noise
standard that is set forth in the FSA? Is it feasible?

M5. FOSTER: Wi ch, which specific standard are
you referring to? 1In the FSA in Condition Noise-4 --

HEARI NG OFFI CER RENAUD: Noi se- 4.

M5. FOSTER -- there's two separate noise limts.

HEARI NG OFFI CER RENAUD:  Yes.

M5. FOSTER One relates to sensitive receptors at
LT-1 and LT-2 and the other relates to noise inpacts on the
ENDF.

HEARI NG OFFI CER RENAUD: W th respect to both of

those | think is the question I'"'masking. |Is there a
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feasibility issue?

M5. FOSTER: | think that the issue for applicant
relates to the restrictions that are being put on the
applicant's project as they relate to an adjacent use of the
proposed EMDF facility as well as the nore-stringent-than-
LORS requirenents that are being set at the sensitive
receptors at LT-1 and LT-2. So applicant actually has two
different issues with Condition of Certification Noise-4.

And as far as -- Dave can speak better to the
i ssue about, about noise limts. | think at this point it's
an i ssue of applicant believes that Condition of
Certification Noise-4 places |imts on the Pio Pico Energy
Center that are not consistent with LORS and conditions our
proj ect upon another project. At another project's boundary
and that sort of thing.

HEARI NG OFFI CER RENAUD: Al'l right. And
M. Jenkins, is there -- do you have sone information,
possi bly? 1 know that's kind of a surprise question.

MR. JENKINS: Not presently but | would concur
with counsel's statenent that we think the condition as
witten in the FSA goes above and beyond what we believe
woul d be required by LORS

HEARI NG OFFI CER RENAUD: Ckay. Well, think I can
tell you that -- go ahead, yes. Please state your nane.

MR. McKINSEY: This is John McKinsey from Stoe
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Rives as well. | wanted to add one thing to what they
indicated that gets a little of your question. Besides the
issue with the nunber that's in Noise-4, the way the limt
is described it sinply says "at the EMDF facility.” And
that is as problematic as the nunber is.

Part of the issue with answering that question is
it is not really clear where you woul d nmeasure that nunber
at. So if you want a definitive answer, is there a problem
part of the issue arises with where are we neasuring that
nunber at. And the condition -- and so our comrents went as
much as to the nunber as to the fact that the facility
doesn't exist yet and so that seenms to suggest there is
going to be sone magical location in the future where it
woul d be neasured at.

We have had one discussion with CCA al ready and
we' re hopeful that we're going to be able to work out a
resolution to this that provides a precise point of
nmonitoring, and preferably on the project where it's
sonmet hing that the project owner can neasure it very
definitively at, that CCA would be confortable with that
would allowt he facility to have a certainty and answer
that question. Because that is really what the problemis
is that there's a |ot of uncertainty about whether or not it
can neet it and, you know, you can't build a project with

t hat .
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HEARI NG OFFI CER RENAUD: Thank you for that.
Anyt hing el se from applicant?

M5. FOSTER  No.

HEARI NG OFFI CER RENAUD: No. Back to CCA. How
far along is your client's project? |Is it under
construction yet?

MR SCHRANER: It is not under construction at
this time but it is already an approved project by the
county of San Diego. So the only thing left to dois to
pul |l building permts and begin construction.

HEARI NG OFFI CER RENAUD: And is there a date set
for that?

MR. SCHRANER: |1'm not aware of -- ny
understanding is they are thinking about starting
construction within the next year. They're thinking it's
probably going to take about a year to get the building
permts for all the county of San Di ego.

M5. FOSTER Can | ask a question?

HEARI NG OFFI CER RENAUD: Yes, pl ease.

M5. FOSTER Isn't the project going through a
bui | di ng design change and it's going before the planning
commi ssion again this nonth for a revision to the proposed
layout? | nmean, to the approved layout. So there's
currently a proposed revision to the project.

MR. SCHRANER: Yes, there is a proposed revision
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currently being processed by the county of San D ego. But
we do have an approved maj or use permt for the facility and
we coul d proceed with construction under that najor use
permt.

HEARI NG OFFI CER RENAUD: (kay, thank you. Let ne
turn to Intervenor Sinpson and his counsel. Since you have
i ndicated that nothing is ready for hearing do you wish to

weigh in on the noise issue? M. Smth, M. Sinpson?

M5. SMTH. |1'd have to -- M. Sinpson, do you
want to --

MR SI MPSON:  Sure.

M5. SMTH. Do you have anything to say about
t his?

MR SIMPSON: Sure. We don't think that the noise
issue is settled. Are we -- are we presenting evidence at

this juncture or what would you |ike to, what would you |ike
to know?

HEARI NG OFFI CER RENAUD: No, we are not presenting
evi dence, that's reserved for the evidentiary hearing. Al
we are doing is finding out the parties' positions on
di sputed areas and what evidence they intend to introduce.
You have not provided any evidence in your filings with
respect to noise. Wuld you intend to cross-exam ne
wi tnesses in the area of noise?

MR SIMPSON. Well, the other project that they're
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di scussing -- well yes, is the short answer, we would |ike
to cross-exanm ne. But the other project that they are
describing wasn't in the, in the analysis so we weren't
awar e about another project. So | think that's sonething
that shoul d be anal yzed, what the noise effect will be on
t hat project.

HEARI NG OFFI CER RENAUD: All right, good, thank
you. Al right. Well, I think the Cormttee is hoping the
parties can, through a workshop, resolve this.

Ms. Pet er man.

PRESI DI NG MEMBER PETERMAN:  You have a question
fromM. Allen.

HEARI NG OFFI CER RENAUD: |'msorry, Ms. Allen has
a question. This is Eileen Alen.

ADVI SOR ALLEN. This is a question for CCA. Can
you tell us the name of the project that is going through
the |l ocal review process now?

MR. SCHRANER: It's still the East Gtay Mesa
Detention Facility.

ADVI SOR ALLEN. So it is commonly referred to as
EMDF, East Mesa Detention Facility?

MR. SCHRANER: On occasi on, yes.

ADVI SOR ALLEN. Okay. | need sone clarification
regardi ng the proposed facility that is in review now versus

the existing facilities. |Is there an existing facility
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that's part of what |'ve thought of as a correctional
facilities conplex to the north of the Pio Pico site and is
one of themcurrently called East Mesa Detention Facility?

MR. SCHRANER: Well our facility hasn't been built
yet. It has been approved, there was a major use permt
that's been issued by the county of San Diego. CCA is
currently processing an application with the county for an
anendnent to the major use permt to make sonme changes to
the facility. And that is currently being processed by the
county and will be heard this nonth before the planning
conmi ssi on.

ADVI SOR ALLEN. Well here is the source of ny
confusion. Wen you go on the county's website and you | ook
at the list of their existing correctional facilities there
is one |isted as East Mesa Detention Facility and it appears
to be existing. There is another one called East Mesa
Juvenil e Detention Facility. GCkay, those are on the ground,
operating. And then there's CCA's facility --

MR, SCHRANER:  Yes.

ADVI SOR ALLEN: -- with a simlar nane.

MR. SCHRANER: It's a busy area, yes.

ADVI SOR ALLEN:  Yeabh.

MR. SCHRANER: They do have simlar nanes and |
don't believe that, you know -- CCA hasn't cone up with a

final nane of what they're going to end up calling their
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facility.

ADVI SOR ALLEN. Ckay. |Is there any geographic o
operating connection between the two?

MR. SCHRANER: Not at this tine, no.

ADVI SOR ALLEN. Ckay. Thank you.

MR SCHRANER: You're wel cone.

HEARI NG OFFI CER RENAUD: All right, thank you.
the parties are to conduct a workshop in advance of the
evidentiary hearing and attenpt to work this out. | like
your idea of doing it on the norning of July 23rd, partly
because you'll be down there and should be able to involve
county representatives at that time. And so what we'll do
is we'll plan to convene the evidentiary hearing as
schedul ed and hear fromyou at that tine about the results
of your workshop. So any notice or whatever that needs to
be taken care of for that workshop, staff, please take car
of that if you will, thank you.

Al right, let's nowturn to the exhibit |ists.
Each of you did submt an exhibit list in the format we
requested except M. Sinpson. |'Il forgive that since you
exhibit list is two exhibits long so | think we can dea
withit.

Does anybody have at this tinme any changes or
additions to their exhibit list that they can informthe

Conmmi tt ee about ?
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M5. FOSTER:  None.

HEARI NG OFFI CER RENAUD: None from appli cant.
From staff?

MR BELL: None.

HEARI NG OFFI CER RENAUD: All right.

MR. BELL: | would just conmment that we'll
probably update our exhibit |ist because it appears that
there seens to be sone overlap with our exhibit list and the
applicant's exhibit Iist.

HEARI NG OFFI CER RENAUD: Al'l right, we'd
appreciate that, thank you

And, Sinpson, | have fromyou Exhibit 300, which
i s your opening testinony and attachnents, the opening
testimony consisting of your filings with the air district.

And 301, Robert Sarvey, testinony. You didn't nunber Bil
Powers' testinony but you did submt that so should we cal
that 302, M. Sinpson, or Ms. Smth?

MR. SI MPSON:  Yes, please.

HEARI NG OFFI CER RENAUD:  Ckay.

MR SI MPSON:  Yes.

(I'ntervenor's Exhibits 300 through 302 were

mar ked for identification.)

HEARI NG OFFI CER RENAUD: All right.

MR PONERS: This is Bill Powers.

HEARI NG OFFI CER RENAUD:  Yes.
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MR. PONERS: There is one other exhibit that 1'd
like to add as well, which is a June 2012 presentati on by
AES St orage on battery storage.

HEARI NG OFFI CER RENAUD: What format is that
presentation in?

MR PONERS: PowerPoint. I1t's PDFed but it's
originally a PowerPoint.

HEARI NG OFFI CER RENAUD: Have you submtted that
yet?

MR. PONERS: No, but | could submt it any tinme.

HEARI NG OFFI CER RENAUD: Well, again, as a w tness
for M. Sinpson |I'mgoing to have to speak with M. Sinpson
and his counsel about this. The final date for filing
evidentiary materials was July 6th. |s there good cause for
submitting this exhibit after the deadline?

MR SIMPSON: This is new information that we

just --
MR. PONERS: Uh.
MR SIMPSON. |'msorry, go ahead, Bill.
MR. PONERS: No, you can go ahead, Rob

MR SIMPSON. This is new information that just
came out that's relevant to M. Powers' testinony and this
proceeding. So we can get it in there. W can get it in
t here today.

HEARI NG OFFI CER RENAUD: How long is it?
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MR. PONERS: |It's about 25 pages.

HEARI NG OFFI CER RENAUD: Al'l right. Does
applicant object if we allowthe late filing of this exhibit
from M. Powers?

M5. FOSTER. Can M. Powers or M. Sinpson
identify the topic area to which this new evidence goes to?

HEARI NG OFFI CER RENAUD: M. Powers, can you --

MR PONERS:. It's battery storage.

HEARI NG OFFI CER RENAUD: Apparently it's about
battery storage.

M5. FOSTER:  Applicant opposes the inclusion of
this late-filed evidence.

HEARI NG OFFI CER RENAUD: Ckay. Staff?

MR BELL: As does staff. The indication was that
this was new evidence that has just come out. | can't
recall the date that M. Powers said that the evidence was
avail able but it sounds like it's been around for awhile.

If this has been known to the witness, this being proposed
by M. Sinpson, it's late and there is no good cause.

HEARI NG OFFI CER RENAUD: All right. And CCA, any
response?

MR. SCHRANER: W have no objection to it.

HEARI NG OFFI CER RENAUD: CCA has no objection, al
right. Not having seen --

MR. PONERS:. May | expl ain?
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HEARI NG OFFI CER RENAUD: Pl ease.

MR. PONERS:. This presentation is dated June 2012.
| received it froma coll eague on Saturday.

HEARI NG OFFI CER RENAUD: All right. \What the

Commttee would |i ke you to do, M. Sinpson, is get that in.

W'll mark it for identification. Once everybody has seen
it we'll be able to address it's adm ssion or admissibility
at the evidentiary hearing. It's pretty hard for us to deal

wi th sonmething we haven't seen. But at the tine of the
evidentiary hearing we'll address first the issue of its
being filed late as well as other evidentiary issues
pertaining to that item And that needs to get in today by
el ectroni c nmeans, please. |s that doable?

MR SI MPSON:  Yes.

HEARI NG OFFI CER RENAUD: All right, thank you.

M5. SMTH  Yes.

HEARI NG OFFI CER RENAUD: All right. That will be
mar ked 303 for identification. OCh, I'msorry, Powers'
testinmony is 303 and we'll mark the battery storage itemfor
identification as 304. kay? Al right.

MR, SI MPSON:. Ckay.

HEARI NG OFFI CER RENAUD: Thank you. Yes,

M. MKinsey?
MR. McKINSEY: | think you identified 302 as

Powers' testinony and then that woul d make 303 the battery.
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HEARI NG OFFI CER RENAUD: |'m sorry, you're right.

kay, so let nme just sort this out. Ckay.

So we have 300 is Rob Sinpson's opening testinony
and attachnments, which was the air district materials, 301
is M. Sarvey's testinmony, 302 is M. Powers' testinony and
303 is the new battery itemthat is conmng in today.

(I'ntervenor's Exhibit 303 was marked

for identification.)

Al right. Wth respect to the other parties
exhibit lists. Applicant, do you have any objections to any
of the materials on those exhibit |ists?

M5. FOSTER: No, we do not.

HEARI NG OFFI CER RENAUD: Al right, staff, do you?

M5. FOSTER: Not at this tine.

MR BELL: Not at this tine.

HEARI NG OFFI CER RENAUD: Al'l right. CCA?

MR. SCHRANER: W have no objections at this tine.

HEARI NG OFFI CER RENAUD: All right, thank you.

Si npson, any objection to the other parties' exhibit |ists?

MR SIMPSON. |I'msorry, | was -- hi, this is Rob
Sinpson. | was just disconnected so | didn't hear anything
after we started identifying the exhibits.

HEARI NG OFFI CER RENAUD: You have an attorney on
the line as well.

M5. SMTH  Right.
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HEARI NG OFFI CER RENAUD: And | amnot clear as to

whom we shoul d be addressing here. Right now what | am

| ooking for is objections to the other parties' exhibit

lists, M. Sinpson or your counsel, M. Smth.

MR. SIMPSON. We don't have objections.

HEARI NG OFFI CER RENAUD: All right, thank you.

MR. S| MPSON: But | would |like to know what

happened with the Bill Powers exhibit.

HEARI NG OFFI CER RENAUD: COkay. It was marked for

identification as Exhibit 303. Since we haven't seen it we

can't really nmake any decisions about it. But at the

evidentiary hearing the Commttee will rule on whether it

will be admtted, taking into account the factor of its

| at eness as well as the other evidentiary factors.

MR. SI MPSON:  Thank you. And as ny attorney gets

nore up to speed, | kind of just threw her into the deep in

here, I'msure she'll participate nore. But | hope you have

a lot of patience while | have a little nore tine on this

proj ect .

HEARI NG OFFI CER RENAUD: We are and | understand

that, been in that position nyself. Mst attorneys are

pretty good at getting up to speed quickly so I w sh you the

best, Ms. Smth. Al right.
M5. SMTH.  Thank you.
HEARI NG OFFI CER RENAUD: (Ckay. Ckay.

Now t he
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parti es have al so submitted lists of witnesses they intend
to call and those have been exchanged anbong you. Does
appl i cant have an objection to any of the w tnesses proposed
by the other parties?

M5. FOSTER:  Applicant has no objection to the
wi tnesses identified, however, we would |ike to discuss the
tinme allowed for direct and cross of those w tnesses.

HEARI NG OFFI CER RENAUD: All right. W wll get
to the tinme issue once we go through the parties with
respect to the w tnesses thensel ves.

Staff, any objection to any of the w tnesses
proposed by the other parties?

MR BELL: None at this tine.

HEARI NG OFFI CER RENAUD: Al'l right. CCA?

MR. SCHRANER: CCA has no objections.

HEARI NG OFFI CER RENAUD: All right. Sinpson
objection to the wi tnesses?

MR. SI MPSON:  No obj ecti ons.

HEARI NG OFFI CER RENAUD: All right, thank you.

Now with respect to the anmount of tinme for
Wi tnesses. Staff -- I'msorry, applicant, you' ve indicated
an objection and what is that objection, please?

M5. FOSTER W are specifically referencing the
time mentioned by M. Sinpson in his filing. | believe it

was related to air quality but I amnot sure if it was
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related to all topics. | think he indicated at |east eight
hours of tine.

HEARI NG OFFI CER RENAUD: All right, let's address
that. M. Sinpson and your attorney, Ms. Smith, in the
second and third pages of your prehearing conference
statenent you have indicated that cross-exam nation of air
guality wi tnesses could take eight hours and all other areas
shoul d take | ess than an hour each. |If we did eight hours
on air quality and let's say three-quarters of an hour on
each other area we woul d be | ooking at well in excess of 20
hours. That sinply isn't going to work.

Let nme ask first, M. Sinpson, do you have
W tnesses you are planning to call as direct w tnesses? And
per haps your attorney can answer that better than you
because that's a legal term In your initial filing there
were no direct witnesses indicated so | would assume from
that that you have none and your wi tnesses are all being
called for rebuttal. Wuld | be correct about that?

MR SIMPSON:  Well, we would like to cal
M. Sarvey and M. Powers.

HEARI NG OFFI CER RENAUD: Yes. And you provided
the identification of those two witnesses in your prehearing
conference statenent for the first tinme so | take it you are
offering themas rebuttal wi tnesses so as to contradict or

rebut testinony provided by the other parties.
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MR SIMPSON: That should be fine.

HEARI NG OFFI CER RENAUD: All right.

M5. SMTH  Yes.

HEARI NG OFFI CER RENAUD: And how nuch tinme do you
think we'll take --

MR. PONERS: Could I interject for just one
second?

HEARI NG OFFI CER RENAUD: |Is this M. Sinmpson?

MR PONERS: No, this is M. Powers. Could | ask
a question?

HEARI NG OFFI CER RENAUD:  Ckay.

MR. PONERS: M testinony is in alternatives and
just want to nmake sure that if the applicant or if the staff
do not address the alternatives or they do it in a very
cursory manner during their direct testinony that | wll
have the opportunity to thoroughly rebut this whatever
testinmony, even if it's new, on alternatives.

HEARI NG OFFI CER RENAUD: COkay. Well first of all,
M. Powers, it may be nore efficient for you to speak to us
directly but I just want to rem nd you and everyone el se
that you are not a party, you are a witness, but | am
assum ng what you are saying to us is what M. Sinpson or
his attorney would say to us if you could tell themto say
it. So with that I amjust going to respond to you

directly.
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Understand that the testinony of the parties is
largely in witing. The AFC and the other exhibits filed by
the applicant as well as the FSA and the other exhibits
filed by the staff are hundreds and hundreds of pages of
testinmony. Included in there is testinony about
alternatives. So if you intend to provide rebuttal
testinmony regarding alternatives what you would be rebutting
is in those docunents.

MR. PONERS: Ckay.

HEARI NG OFFI CER RENAUD: Just because we don't
have the witness standing here or sitting here raising their
right hand and testifying doesn't nean that they haven't
testified, they will be testifying in witing. Al right?
So that woul d be what you would be rebutting.

MR PONERS: That's fine.

HEARI NG OFFI CER RENAUD: All right. Just so you
understand that, okay. Al right.

Now as far as the -- let's go back then to
M. Sinpson and his attorney. How nuch tinme do you estimate
you will need for M. Sarvey's testinony, if any? You may
not plan to call himas a witness, you have subm tted
witten testinony. Do you plan to call himas a live
W t ness?

MR SIMPSON: Yes, we'd like to call himas a live

rebuttal witness. | wouldn't expect it -- | think we
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i ndicated how long. Thirty mnutes is what --

M5. SMTH  Yes.

HEARI NG OFFI CER RENAUD: All right.

MR SIMPSON: -- | believe our statenment said.

HEARI NG OFFI CER RENAUD: Al'l right. And
M. Powers, how rmuch tinme would you need for your testinony
by M. Powers? And I'mtalking about speaking.

MR SIMPSON. M. Powers, what's your thought?

HEARI NG OFFI CER RENAUD: There's a lot of witten
material that's being submtted but I'mtal king about how
much |ive oral testinony.

MR. PONERS: Hey, Rob? | think an hour is fine.
An hour is fine for ne.

MR. SI MPSON:  An hour should be fine for him

HEARI NG OFFI CER RENAUD: COkay. Now, M. Sinpson
and your attorney, under air quality you've indicated cross-
exam nation of those wi tnesses could take ei ght hours.
can tell you right now that eight hours of cross-exam nation
doesn't sound |ike a reasonabl e amount of cross-exam nati on.
We sinply don't have that kind of tinme.

| amnot going to at this tine tell you you can
have 15 m nutes, but what | amgoing to tell you is that if
you are cross-exanmning a witness that nmeans that you have
prepared questions, you have reviewed their testinony, you

know what they are saying and you have questions regarding
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what their testinony said. The testinony, as | previously
explained, is largely in witing so you will need to be
famliar with that and have questions to ask regarding that
t esti nony.

As | ong as your questioning appears to be well -
prepared and is providing useful information to the
Commttee we will permt it to continue. But once it starts
to look |ike you are on what we sonetinmes call a "fishing
expedition” we will have to cut it off in the interest of
tinme. Does that sound fair?

MR SIMPSON:  Well, | hope you understand ny
dilemma is that | didn't receive response to ny coments on
the PDOC so |'ma step behind on this. Wat | should be --
what we should be -- if we're at evidentiary hearing |
shoul d be | ooking at their responses to -- to ny comments on
t he PDOC and ny questions should lead fromthat point. But
now I 'ma step behind.

HEARI NG OFFI CER RENAUD: | understand that.

MR SIMPSON. So | don't have their response to go
from

HEARI NG OFFI CER RENAUD: You don't have, you don't
have air district personnel's responses to your questions on
t heir docunent, right?

MR SIMPSON: That's correct. And | did nake a

public records request for a response to ny comments. M
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expected response to comments fromwhat normally woul d
happen and what happened in Carl sbad.

HEARI NG OFFI CER RENAUD: All right.

MR. SI MPSON. But they chose not to respond to ny
coment s.

HEARI NG OFFI CER RENAUD: All right. Just to
explain this in very sinple terns, we are not the air
district, we are the Energy Conmm ssion. It sounds |like you
have an issue with the issue with the air district with
respect to their responding to your conments and that's
where you woul d need to pursue that kind of a question.

However, the air district docunments do becone part
of our evidentiary record here at the Energy Conm ssion.

And as | said, the air district is required by law to have a
Wi t ness avail abl e regardi ng t hose docunents. So during the
evidentiary hearing, in fact, you would have an opportunity
to question that w tness.

So again, if that is your intent I would recomrend
that you have your questions prepared. And when the air
district witness becones avail able be prepared to ask them
your questions. Does that sound okay?

MR. SI MPSON: Does the Energy Conmmi ssion
adj udicate the air district's determ nation?

HEARI NG OFFI CER RENAUD: No. It becones part of

our evidentiary record but the Energy Comm ssion's anal ysis
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is an i ndependent analysis. W, in fact, would be legally
free to disagree with the air district. | can't say that

t hat happens very nuch, if ever, but we are not required to
sinply accept the district's determ nations.

MR SIMPSON:. Well the problemis with the
concl usive nature of the Warren-Al quist Act that | don't
have recourse to elicit a response fromthe air district
with the Energy Comm ssion in the way.

HEARI NG OFFI CER RENAUD: Ckay. You know - -

MR SIMPSON. | can't appeal to the --

HEARI NG OFFI CER RENAUD: At this point | think you
are kind of |ooking for |egal advice and you have an
attorney and that's really where you ought to be | ooking for
| egal advice. | can't tell you howto proceed with the air
district. 1In fact, if you asked me I would have to tell you
| don't know because | haven't studied that. But you should
consult with your counsel concerning what |egal steps you
have available to address the air district.

| think 1've explained pretty clearly the rol e of
the air district's docunents here at the Energy Comm ssion,
and as | said, you will have an opportunity to question
their witness at the evidentiary hearing. And that w |
beconme part of the record.

MR SIMPSON. Well, I"'mnot -- I'"mnot necessarily

asking for legal advice. What I'mtrying to understand is
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the Comm ssion's authority when it cones to adjudicating the
FDOC or the PDOC and where ny recourse would be if | can't
get a response to my conments. So maybe that |ast portion
is a legal question but it's the Comm ssion's authority that
I|"mtrying to understand.

HEARI NG OFFI CER RENAUD:  You know, | think I've
said about all I'"mgoing to say about that. W don't have
jurisdiction over the air district. The extent of our
i nvol venent with the air district is to include their
docunents in our decisions but we don't have any authority
over the air district. |If you have a problemw th the air
district you need to go to the air district. Again, consult
wi th your attorney who can research the |aw about the air
district and find out what recourse you nay have there.

MR SIMPSON. And is it the Energy Conm ssion's
intent to issue an air pollution permt? 1Is that what a
license is?

HEARI NG OFFI CER RENAUD: The license is an
authority to construct and operate the power plant and anong
the environnmental issues reviewed and anal yzed is air
quality.

MR. SI MPSON:.  And does the Conmm ssion need to give
notice that it will be issuing an air pollution permt?

HEARI NG OFFI CER RENAUD: Well it is not called an

air pollution permt, it's an authority to construct and
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operate the power plant.

MR SIMPSON. Ch, authority to construct.

HEARI NG OFFI CER RENAUD: Yes, we do give notice of
t hat .

MR. SIMPSON. So you do need to give notice -- soO
you do need to give notice that you will issue an authority
to construct?

HEARI NG OFFI CER RENAUD: Yes and that's been,
that's ongoing and it's part of this whol e proceeding.

MR SIMPSON: Well | understand there are notices
ongoing but | don't see anything that says that a proposed
authority to construct will be --

HEARI NG OFFI CER RENAUD: No, it hasn't been
granted yet. \Wen --

MR SI MPSON:  -- issued.

HEARI NG OFFI CER RENAUD: It hasn't been granted or
deni ed. \Wen the Conmi ssion issues its decision that's when
there is notice of availability of that decision and then an
appeal period begins to run at the Energy Conm ssi on.

Bef ore the Conmmi ssion issues its decision the Conmttee

i ssues its Presiding Menber's Proposed Decision and you al so
have a 30 day review period on that. So those are the,
those are the relevant notice periods at the Energy
Conmmi ssi on.

MR SIMPSON: Well, it's not so nmuch the notice
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period, it's what -- the content of the notice that |I'm
| ooking for. 1Is it the notice that says --

HEARI NG OFFI CER RENAUD: The notice sinply says,
here is the decision and you have 30 days to appeal it.

MR, SI MPSON:.  Ckay.

HEARI NG OFFI CER RENAUD: The deci si on has not been
made yet, | think you know that. Al right.

MR. McKINSEY: Hearing Oficer Renaud.

HEARI NG OFFI CER RENAUD: Yes, M. MKi nsey.

MR. McKINSEY: | don't -- as an applicant we
object to the allocation of eight hours but particularly
because we are not planning on presenting any live air
quality testinony, we are relying entirely on our witten
testinmony. | think staff had the same position. And so at
this point there is only one possible wtness for
M. Sinpson to conduct sonme questioning with and that woul d
be the witness fromthe air district and | think at nost 30
m nut es woul d be an adequate anount of time. But applicant
woul d object to any tine nore than that.

HEARI NG OFFI CER RENAUD: Wel |l again, as |
indicated, | amnot going to set precise tinme limts at this
poi nt but eight hours doesn't sound reasonable. | think
|"ve indicated what we're |ooking for. W want the
guestioning to be prepared and concise and to the point and

once it starts going off-track that's when we'll stop it.
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MR. McKINSEY: Thank you

HEARI NG OFFI CER RENAUD: Al'l right now,
M. Sinpson and your attorney, again.

MR SI MPSON:  Yes.

HEARI NG OFFI CER RENAUD: | n your prehearing
conference statenent one of the topics you were asked to
address is the identities of the witnesses, if any, that the
party desires to have testify via tel ephone. And you have

i ndicated in one word, you said "all. What do you nean by
t hat ?

MR SIMPSON. Well, there's only M. Sarvey,

M. Powers and nyself so -- | don't knowif M. Powers wll
be available to participate in person but | don't believe
M. Sarvey wll be.

HEARI NG OFFI CER RENAUD: (Ckay, thank you. That's
hel pful, | appreciate that. Al right.

Now on cross-exam nation, again, you have -- you
wer e asked in your prehearing conference statenent to set
forth the topic areas upon which a party desires to cross-
exam ne witnesses and provide a sunmary of the scope of such
cross-exam nation and the tine desired for such cross-
exam nation. And you have said all topics and you did not
provi de a summary of the scope of any of that cross-

exam nation. Are you requesting that the parties provide

all witnesses who provided witten testinony in person or by
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t el ephone so that you can speak to them and cross-exam ne
t henf?

MR SIMPSON. Yes. And | wouldn't expect it to
take an hour if | can get straight responses to straight
guestions. | may only have three or four questions for a
witness. But if they don't sinply respond to ny questions
then that's what seens to eat up a lot of tinme. | don't
have any desire to nmake the hearing |last any |longer than it
takes to get responses.

HEARI NG OFFI CER RENAUD: Well you're going to need
to specify which witnesses, which topics and the scope of
testinmony. And we wanted you to do that by Friday and you
didn't do it.

MR SI MPSON:  HMm

HEARI NG OFFI CER RENAUD: And to now, |ess than two
weeks before the evidentiary hearing be asking the parties
to produce all of these people, which is nmany dozens of
peopl e, and make them avail able in case you want to ask them
a question, is not a reasonabl e request.

The parties have indicated, the other parties have
i ndi cated which witnesses they intend to call and you will
be permtted cross-exam nation of those witnesses. 1In
addition --

MR. PONERS: Hey, Rob? This is Bill Powers.

HEARI NG OFFI CER RENAUD:  Yes?
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MR. PONERS: Well, | would suggest that the
alternatives, that | would say 30 mnutes to an hour of
cross-exam nation of the CEC staff that prepared the FSA
al ternatives section

MR. SI MPSON:  Thank you, that sounds reasonabl e.
Does that sound reasonable to --

HEARI NG OFFI CER RENAUD: Wbul d that be the sole
topic, that and then the district's air quality w tness?

MR. SIMPSON.  No, no. The witnesses they've
identified, | don't think they want to call any w tnesses,
do they?

HEARI NG OFFI CER RENAUD: No, | don't think so.

MR, SI MPSON: Wl | .

HEARI NG OFFI CER RENAUD: The wi t nesses are
testifying in witing.

MR. SI MPSON.  Then when you say --

HEARI NG OFFI CER RENAUD: The wi t nesses are
testifying in witing.

MR SI MPSON:.  Well, when you say I'll be all owed
to cross-exanm ne the witnesses that they have identified,
they haven't identified any wi tnesses, then --

HEARI NG OFFI CER RENAUD: They have identified them
and indicated they are testifying through witten testinony.

You were to have nade your request in your prehearing

conference statenent for any witnesses you wi sh to cross-
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examne. And | don't --

MR, SI MPSON: Wl | .

HEARI NG OFFI CER RENAUD: | don't have any. |I'm
| ooki ng at your statenent and you didn't |ist anybody.
Staff, can you provide the alternatives w tness, Wnjun
Qan? O M. Solorio, I"'mnot sure which would be
preferable for you?

MR. BELL: W can, we certainly can.

HEARI NG OFFI CER RENAUD: Al'l right.

MR. BELL: W were pl anning, depending on how the
testinmony -- what testinony, if any, was allowed by the
intervenors on the subject of alternatives. Staff, of
course, reserves the right to recall rebuttal w tnesses for
t hat .

HEARI NG OFFI CER RENAUD:  Yes.

MR. BELL: So we would naturally have those
Wi tnesses in that potentially contested area avail able for
at the very least rebuttal but if necessary we could have
t hem avai l abl e for cross if cross-exam nation is going to be
permtted, despite the fact that it wasn't requested
specifically.

HEARI NG OFFI CER RENAUD: Yes, all right. And I
think as long as I'mtalking to --

MR SIMPSON: | think --

HEARI NG OFFI CER RENAUD: Hol d on, hold on, let ne
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finish.

As long as | amtalking to you, M. Bell. | know
the Conmttee is going to have sonme questions regarding the
traffic area.

MR BELL: Yes.

HEARI NG OFFI CER RENAUD: So kind of be alerted to
have those w tnesses available. They needn't be there in
person, they could be on the phone.

MR. BELL: Yes, we have already nmade those
arrangenent s.

HEARI NG OFFI CER RENAUD: All right, thanks.

kay, I"'msorry, was that M. Sinpson that started
to speak?

MR. SI MPSON:  Yes, |I'msorry about that.

HEARI NG OFFI CER RENAUD: CGo ahead.

MR. SIMPSON: You're referring to Question 6 on
t he prehearing conference order.

HEARI NG OFFI CER RENAUD:  Yes.

MR. SI MPSON:. The topic areas upon which a party
desires to cross-exam ne w tnesses.

HEARI NG OFFI CER RENAUD:  Yes.

MR SI MPSON:.  Summary of the scope of the cross-
exam ne, the tine desired for each cross-exam nation.

HEARI NG OFFI CER RENAUD:  Yes.

MR SIMPSON: | didn't -- | didn't read that the

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N N NN NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

44

identity of the witnesses was required so | answered the
topics thenselves and | did identify the areas of concern
wi th those topics.

MR BELL: 1'd refer back to Question 5, if that's
hel pful, the identities of the w tnesses.

HEARI NG OFFI CER RENAUD: Yes. And you've
identified all your witnesses as M. Sarvey and M. Powers,
all right.

MR SIMPSON. Well, Question 5 is the identity of
the witnesses that the party desires to have testify via
t el ephone.

HEARI NG OFFI CER RENAUD:  Yes.

MR. SI MPSON: | thought your question was -- |
t hought your statenment was that | didn't identify the
witnesses | wished to cross-examne. |'mnot seeing a
guestion that says that | should identify the w tnesses |
want to cross-exanm ne, just the topic areas.

HEARI NG OFFI CER RENAUD: You know, M. Sinpson
the questions that you' re asked to address on the prehearing
conference statenent are pretty clear. And one of the nost
i nportant ones is nunber six and that's where we are asking
each party to do the other parties the courtesy of letting
t hem know two weeks in advance which of their w tnesses they
want to have avail able for cross-exam nation, okay.

MR. SI MPSON: But that's not what Question 6 says.
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Question 6 says, topic areas upon which a party desires to
cross-exam ne witnesses. A summary of the scope of the
cross-exam nation and the tinme desired for each such cross-
exam nation

HEARI NG OFFI CER RENAUD: And you haven't
identified --

MR SIMPSON:. It doesn't say we have to identify
t he actual --

HEARI NG OFFI CER RENAUD: But you haven't given us
a summary of the scope so we have no idea what you want to
do.

M5. SMTH. If | may interject. |If you actually
read his answer to nunber Six he does refer to the topics in
answer Two to sunmarize the scope of his, of the cross-
exam nation

HEARI NG OFFI CER RENAUD: Yes, all topics, right.
But we don't have anythi ng about the scope.

MR SI MPSON: Yeah, the last, the |ast sentence in

that, in that statenent it says "all topics"” and answer Two
sumari zes the scope. So Question nunber 2 --

M5. SMTH. And if you -- right. It was the air
quality is the first issue and then there's a summary of the
scope, the biological resources and a summary of the scope
and it goes down the |ist.

HEARI NG OFFI CER RENAUD: You know, by "scope" what
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we nmean i s what do you want to ask them about. And cross-
exam nation neans you're going to ask them questions about
what they said, okay. But we need to know which aspects of
what they said you want to ask questions about.

M. Sinpson, | can't believe that, for exanple,
you intend to ask cross-exam nation questions of a w tness
regarding facility design. That's one of the topics and you
said all topics. Wat would you want to ask soneone about
facility design?

MR SIMPSON. | identified the scope of what |'d
like to cross-examine in ny response to Question nunber 2.
So ny primary areas are air quality, biological resources,
alternatives, hazardous materials, noise and vibration,
public health, socioeconom cs, soil and water resources,

vi sual resources. But you're correct, | don't need to ask
about what you just mentioned and | didn't indicate that |
di d.

HEARI NG OFFI CER RENAUD:  All right. M. Bell.

MR. BELL: Thank you. M. Sinpson has identified
nunerous areas that he wi shes to cross-exanm ne on but he has
of fered no testinony whatsoever that contradicts nany of
these areas. He has offered M. Sarvey as an expert to
testify in certain areas and we have certain witten
testinmony from M. Sarvey that touches on air quality,

envi ronnmental justice and water resources, arguably. And we
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have a statement fromM. Bill Powers that if called, if
allowed to testify for M. Sinpson would be testifying as to
one area, which is alternatives.

For the rest of these areas there is no -- it
doesn't appear that there is any evidence in contravention
of what the Conmittee already has in front of it in ternms of
the FSA or in terns of what the applicant has provided or
even CCA.

To sort of get to the end of this conversation a
little bit nore early, staff would suggest that M. Sinpson
be limted to cross-exam nation of the witnesses in those
areas where he's provided at | east sone evidence for the
Comm ttee to consider such as, arguably, air quality,
arguably, environnmental justice, arguably, water resources
and, arguably, alternatives.

That the rest of these we have nothing from M.

Si npson. He has given us no evidence as to hazardous
materials for the Commttee to consider. W have no

evi dence before us with respect to noise and vibration from
M. Sinpson for the Conmttee to consider. W have nothing
from M. Sinpson about any of these other areas.

And sone of what you could consider to be the
reason for his desire to cross-exam ne indicates a | ack of
knowl edge of what's in the FSA of sone basic information.

So we woul d suggest that M. Sinpson be limted in his
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cross-exam nation only to those subjects that it appears
that he has sonme true dispute and not everything in the FSA

HEARI NG OFFI CER RENAUD: Wul d the applicant care
to address this concern?

M5. FOSTER:  Applicant concurs with M. Bell and
woul d request that M. Sinpson be limted in the tine in
which he is allowed to cross-exam ne on those topic areas as
wel | .

HEARI NG OFFI CER RENAUD: All right, thank you.

kay, at this tine the Conmttee has before it a
request from M. Sinpson regardi ng cross-exan nation and
needs to deliberate regarding that so we will take a 15
m nute recess and go into closed session concerning that.
When we conme back we will respond, thank you.

(OFf the record at 10:13 a.m)

(On the record at 10:42 a.m)

HEARI NG OFFI CER RENAUD: Ckay, it |ooks like
everyone is present. The Committee has returned. Wile we
were in deliberation we discussed M. Sinpson's requests
regardi ng cross-exam nation of witnesses. And before we get
into the details it |ooks like, Ms. Smth, you are present?

M5. SMTH. | am present, yes.

HEARI NG OFFI CER RENAUD: All right. Should we
wait for M. Sinpson to call back or can we proceed?

MR. S| MPSON: | ' m here.
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HEARI NG OFFI CER RENAUD: Ch, you're there, good.

MR. SIMPSON:  |'m here.

HEARI NG OFFI CER RENAUD: (Ckay, thank you. Well,
then we don't have a problemw th that.

kay, so M. Sinpson, what the Commttee did is go
t hrough your topic areas under nunber Two quite carefully
because you referred to those as the scope of your cross-
exam nation and said that that summari zes the scope. And so
|"mjust going to go through each of these with you and with
the parties and |l et you know how the Conmttee plans to
proceed here.

Starting on the first page of your prehearing
conference statenent you' ve got a nunber of topics |isted.
Under cultural resources you did not |ist, say anything. So
there is no scope there so there will be no cross-
exam nation on cultural resources.

Turning to soil -- to traffic and transportati on.

Agai n, you have not stated any scope so there will be no
Cross-exam nati on.

Transm ssion |ine safety and nui sance; sane thing,
no scope |isted.

Wast e nmanagenent; no scope |i sted.

So with respect to those topics there will be no
Cross-exam nati on.

Goi ng back to the beginning. Wth respect to air
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quality, you have set forth a summary of your concerns
regarding air quality and so a limted anobunt of cross-
exam nation will be allowed and we request that each party
provide an air quality witness by tel ephone or in person to
be avail able for cross-exam nation by M. Sinpson.

Wth respect to biological resources, M. Sinpson
you have made a statenment that the true inpacts cannot be
anal yzed yet. It appears the project proponent comrenced
grading without a Iicense, which would have elim nated any
bi ol ogi cal resources on the site.

Now that, that's just a statenent about your view
of the issue but we can't tell fromthat what scope of
cross-exam nation you wish. Can you tell us what questions
you would want to ask regarding that topic?

MR SIMPSON. |'Il send you a draft of ny
guestions if that woul d hel p.

HEARI NG OFFI CER RENAUD: No, no, | need to know
the scope. | don't need your questions, | just need to know
what you want to ask questions about. And saying
"bi ol ogi cal resources” is not enough.

MR SIMPSON. Ch, I'msorry.

HEARI NG OFFI CER RENAUD: | need to know what are
your concerns.

MR. SI MPSON.  Ch, okay. Well, the deposition

i npacts are -- the primary -- (connection interrupting) --
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HEARI NG OFFI CER RENAUD: Nitrogen deposition

i npact s?
MR SI MPSON:  Yeah, all -- carbon di --
HEARI NG OFFI CER RENAUD: |'m sorry, you're
breaking up here. |1'mnot sure what to do about that but

we're hearing like every other word.

MR SIMPSON. Ch. I'Il try to call back but it’
sketchy for ne to get back in through the systemtoo.

HEARI NG OFFI CER RENAUD: That's way better. It’
fine now.

MR. SI MPSON:. Ckay. Yeah, the -- are the primar
and how t he concl usions were --

HEARI NG OFFI CER RENAUD: M. Sinpson, |'msorry,
|"mgoing to have to interrupt you again.

MR SIMPSON: Can you --

HEARI NG OFFI CER RENAUD: But we're getting every
other word again and we're trying to make a record of what
you're saying so we can have an accurate transcript. For
few seconds there it was very good. Let's give it one nor
try and then | think we're going to have to ask you to cal
back.

MR SIMPSON. Well, what if we -- what if you
propose a tinme period for that.

HEARI NG OFFI CER RENAUD: Propose a tinme period f

what? |'mnot sure | understood.
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MR. SI MPSON:  Biol ogical -- exam nation

HEARI NG OFFI CER RENAUD: | barely heard any of
that statenent. [|'mnot sure why it's breaking up.

M5. SMTH | believe what he said is, he

requested to propose a short, a tinme period for the
bi ol ogi cal resources.

HEARI NG OFFI CER RENAUD: The concern we have is
not so nuch the tine period, it's the -- it's the
i nconveni ence and expense of naking a w tness available for
you when nobody has any idea what kinds of things you want
to ask about or howlong it will take. So we need know a
little nore than just telling you you can have five m nutes.

| mean, we need to know what it's about so that we can nake
a determ nation about w tnesses and that sort of thing.

You were asked to provide us the scope of your
cross-exam nation by 2:00 p.m Friday, July 6th and you
didn't on this topic. And so now we are asking you, we're
gi ving you anot her shot at it but we need to know what the
guestions, what kind of questions you want to ask. Wat do
you want to ask about?

MR SIMPSON:.  Well, ny questions are (audio
dr opped) --

Did you hear that?
HEARI NG OFFI CER RENAUD:  No.
MR. SIMPSON:. My questions relate to the air
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qgqual ity inmpacts on biol ogical resources.

HEARI NG OFFI CER RENAUD: All right, so that wll
be the area of your cross-exam nation with respect to
bi ol ogi cal resources.

MR. SIMPSON. Yes, air quality inmpacts. D d you
hear that?

HEARI NG OFFI CER RENAUD: Nitrogen deposition
i npacts on biological resources. That's what | --

MR SIMPSON. Air quality inmpacts. Not just
ni trogen.

ASSCCI ATE MEMBER DOUGLAS: What other air quality
i npacts do you think, do you want to ask about as
potentially affecting biological resources, M. Sinpson?

MR. SI MPSON:  Local -- (audio dropped) -- if
that's been considered. And the basis for the analysis
around -- what | see to be flawed air quality anal ysis.

ASSCClI ATE MEMBER DOUGLAS: M. Sinpson, are you on
a speaker phone? If you are then it would be --

MR SI MPSON:  No.

ASSCCI ATE MEMBER DOUGLAS: You're not, okay. Well
we are still hearing, we are still not hearing every third
word and unfortunately it seenms to be pretty critical words
that we're mssing here. Could you either call back or
maybe your attorney could hear you and coul d repeat what you

sai d?
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MR SIMPSON: Sure, | can call back.
ASSCCI ATE MEMBER DOUGLAS: Thank you.
HEARI NG OFFI CER RENAUD:  All right, we'll wait for

MR. SI MPSON.  Testinony. And the cross-

exam nation woul d take. But you want nme to call back?

HEARI NG OFFI CER RENAUD: Yes, pl ease.

MR. SI MPSON.  Ckay, I'll call back.

HEARI NG OFFI CER RENAUD: Thank you.

(Pause.)

MR. SI MPSON:  Hel | o.

HEARI NG OFFI CER RENAUD: M. Sinpson, that's you

Al right, let's try --

MR SIMPSON. Hello, this is Rob Sinpson.

HEARI NG OFFI CER RENAUD: Hi. Well, let's try it
agai n.

MR. SI MPSON. Can you hear ne any better now?

HEARI NG OFFI CER RENAUD: W can hear you very
wel |, thank you.

MR. SI MPSON.  Ch good.

HEARI NG OFFI CER RENAUD: All right. So let's
sumari ze where we are, the scope of your cross-exan nation
on biological resources. You were saying air quality

i npacts on biol ogical resources and you were bei ng asked

what - -
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MR SI MPSON:  Yes.

HEARI NG OFFI CER RENAUD: \What besi des nitrogen
deposition would be an inpact that you would want to ask
about ?

MR SIMPSON. Well, | believe that the inpacts
that 1'm-- 1'd like to ask about also relate to the
coments that | nmade on the PDOC. So --

HEARI NG OFFI CER RENAUD: That doesn't hel p us.

You need to be nore specific.

55

MR. SI MPSON.  (Audi o breaking up). Yes, if | can

finish speaking I wll be.
HEARI NG OFFI CER RENAUD: Go ahead.
MR SIMPSON: So what |1'd |like to cross-exan ne

about are issues that | already raised in the PDOC comments

and air quality inpacts to biological resources, which

i ncl ude nitrogen deposition, |ocalized effects of greenhouse

gases and the extent of the biological survey.

ASSOCI ATE MEMBER DOUGLAS: What was the | ast word,

t he extent of the biological?

MR SI MPSON:  Survey.

ASSCClI ATE MEMBER DOUGLAS: Survey. So the extent

of the biological survey, does that relate to air quality
i npacts on biological resources or is that a different
t opi c?

MR. S| MPSON: | believe it would, | believe it
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woul d.

ASSCCI ATE MEMBER DOUGLAS: Can you just very, at a
very high I evel help us understand how it does?

MR SIMPSON. Well, until the biological resources
are identified and when they're identified | believe it's
hard to take the next step and identify the inpacts. So if
-- for instance, a biological survey of the site that had
just been graded isn't going to disclose much. So I'd |ike
to understand the delineation between the survey on the site
and what's off-site. But primarily it's the air quality
i npacts on biol ogi cal resources.

ASSCOCI ATE MEMBER DOUGLAS: Okay. Al right,

M. Sinpson, this is Comm ssioner Douglas. So what |
understand is that you m ght have sone questions about the
survey of the site, the biological surveys. You're
interested in the inpacts or potential inpacts of nitrogen
deposition on biological resources and you're interested in
aski ng about the potential |ocalized GHG i npacts on

bi ol ogi cal resources, is that correct?

MR. SI MPSON:  Yes, anmmoni a inpacts, nitrogen
i npacts, those type of things.

ASSCCI ATE MEMBER DOUGLAS: You added ammoni a,

t hat' s anot her one?
MR SIMPSON. Air quality inpacts.
ASSCCI ATE MEMBER DOUGLAS: (kay.
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MR SIMPSON: So whet her that's ammonia, GHG
nitrogen. 1'd like to understand what's, what's occurred to
study the non-point inpacts of this facility.

HEARI NG OFFI CER RENAUD: On bi ol ogi cal resources.

Renenber, that's what we're tal king about.

MR SI MPSON:  Yes.

HEARI NG OFFI CER RENAUD: All right, we'll allow
cross-examnation with respect to the topic as you have
articulated the scope just now.

MR. McKINSEY: Hearing Oficer Renaud, |'ve got
one concern and that is that M. Sinpson is identifying sone
formof topics but he is not necessarily indicating that
there was a witness by a party that testified as to those
topics. There are two topics in there | think that there is
no testinony on but to be sure of that we would need to take
a look at the testinmony in, say, the staff assessnent or the
AFC and ot her docunments. So he can't really create his
testinmony by pulling a witness from CEC staff or the
applicant and then asking them questions that go beyond what
they tal ked about. He ought to be able to identify, this
witness raised this topic and I want to cross-exam ne that
Wi tness on that topic that they raised.

HEARI NG OFFI CER RENAUD: You nake a good point.
That's the reason we ask for the scope, M. Sinpson, is

because the parties need to know which witness of theirs
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woul d be the best person to answer your cross-exam nation
guestions. So we need to know what they want to ask them
about and we're hearing, you know, sonme very real
frustration here concerning not being able to tell from what
you' re saying which witness is going to be hel pful to you.

On the other hand the parties, | think, if you are
not hearing from M. Sinpson an articulation of a scope that
seens to cover any of the testinony you have offered then
woul dn't say you need to provide a witness. | do think the
FSA did discuss nitrogen deposition in this area and | know
it discussed the biological survey as well. Now it sounds
i ke sonething the staff, the FSA witness woul d be
appropriate. | hope that's hel pful.

MR. McKINSEY: A good exanple, | don't think that
there is any discussion by a witness in the record at this
time regarding |ocalized greenhouse gas effects on biol ogy.

And so that's an exanple of a topic that we would say there
is no wwtness that's testified so there is nobody for you to
cross-examne. |'mjust concerned we'll have a list of 30
topics and trying to sort it out and then figure all that
out on the day of the evidentiary hearing may get a little
tangl ed, but.

HEARI NG OFFI CER RENAUD: M. Sinpson, do you
understand the concern that is being raised by M. MKi nsey?

| think he has pointed out a very real concern. And again,
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it's the reason we ask for a pretty specific description of
the scope of cross exam nation. Normally, if you cross --

MR SIMPSON. Well, if the response --

HEARI NG OFFI CER RENAUD: M. Sinpson, hold on one
second. Let nme give you an exanple. Normally if you are
going to cross-exan ne a wWtness you say, Wtness Smth, on
page 62 of your testinony you said X. And then you say, did
you ever consider the opinion of M. Jones, which is Y?
kay. In this case, you're going to need to be able to do
that. You're going to need to be able to point to soneone's
testimony and say, here is what you said and | amgoing to
cross-exam ne you about what you just said. |If you can't
point to a witness who said sonething that you want to
cross-exam ne about there is nothing, there is no one to
cross-exam ne. Ckay.

And | think we are doing you a favor by not asking
you to specify people, we are just asking you to specify a
scope. |If it conmes down to there not being any testinony in
an area of scope you have identified then there won't be
anyone to cross-exan ne.

And maybe this is an appropriate tine as |ong as
|"mranting and raving to point out that, M. Sinpson, you
have participated in sonething |ike ten of our proceedi ngs
in the past and | think you know the rules and you know how

this works. You have been through this many, many tinmes
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before. And you have been asked repeatedly in the past to
be specific and to help the parties in getting us to a
productive and efficient evidentiary hearing and | am just
not seeing any inprovenent in that area.

The Conmmittee i s bending over backwards now trying
to help you articul ate your scope and determ ne which topics
it would be productive for you to have cross-exam nation
about. And | am concerned because the biology, | amjust
not hearing you say anything that would help identify a
scope other than nitrogen deposition. That's pretty
specific and | believe there is testinony on that and we can
address that. But the other things you' re saying about the
PDOC and so on just are not specific enough.

PRESI DI NG MEMBER PETERMAN: M. Sinpson, let ne
add, this is Comm ssioner Peterman. | just want to echo
M. Renaud's comments. Wen we went into closed session we
really did ook at all the areas in which you had an
interest, you have an interest in cross-examnation. And
really we have to go about inferring the scope because the
scope isn't presented for many of them And so we're taking
this time right nowin the prehearing conference to go
t hrough each one of these to try to refine the scope and see
if there is sufficient enough scope to allow cross
exam nation. But | believe this is information that should

have been nore clearly presented by you in your prehearing
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conference statenent.

HEARI NG OFFI CER RENAUD: All right. You know, |
t hi nk we have spent enough tinme with the --

MR SIMPSON: Are you --

HEARI NG OFFI CER RENAUD: -- biol ogi cal resources.

Yes, M. Sinpson.

MR SIMPSON. |I'msorry. Can | respond?

HEARI NG OFFI CER RENAUD: Yes, pl ease.

MR. SI MPSON:  Thank you. | appreciate it if you
feel that you' re doing the favor of bendi ng over backwards
but part of the problemhere is that | don't have the
benefit of the response to ny comrents on the PDOC to nove
forward from So | don't have the nitrogen deposition
guestions responded to fromthe air district soit's hard to
gi ve specific answers here.

You know, | feel that already without this
response to ny PDOC conments |I'mprejudiced in this
proceedi ng because, as you said, you don't have the
under |l ying testinony because the air district didn't respond
to my comments. If the air district responded to ny
comment s about |ocalized effects of greenhouse gases or
ni trogen deposition or any other of the air quality rel ated
bi ol ogi cal issues then | could nake a nore cogni zant
representation of ny issues. But until | get ny answers

fromthe air district it's hard to identify what ny
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bi ol ogi cal concerns are. So, you know - -

HEARI NG OFFI CER RENAUD: Wl |, nonet hel ess,
M. Sinpson --

MR SIMPSON. -- the extent that |I'm--

HEARI NG OFFI CER RENAUD: CGo ahead.

MR SI MPSON:  Par don?

HEARI NG OFFI CER RENAUD: CGo ahead.

MR SIMPSON. So that's, that's my problemwth,
you know. |If the prehearing conference statenent had told
me to identify the witnesses then | would have tried to do
that. But | tried to answer the questions on the prehearing
conference statenent.

HEARI NG OFFI CER RENAUD:  Yes.

MR SIMPSON: If the answer -- if the answer to a
guestion is that you haven't studi ed greenhouse gas effects,
| ocal i zed greenhouse gas effects, that should be a pretty
short conversation.

HEARI NG OFFI CER RENAUD: Who woul d you ask that
of ?

MR. SI MPSON:.  The question would be, well, did you
study it? No, | didn't study it.

HEARI NG OFFI CER RENAUD: All right, okay.

MR. SIMPSON. | don't expect that aspect of
guestioning to take very | ong.

HEARI NG OFFI CER RENAUD: First with respect to the
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air district issues. First, there will be an air district
Wi tness avail abl e, you can cross-exam ne that person at our
evi denti ary heari ng.

MR, SI MPSON:.  Ckay.

HEARI NG OFFI CER RENAUD: W th respect to your
guestions not being answered and so forth, that's, as | said
earlier, something you need to take up with the air district
and not us. So | think the biological resources, we have --
you have indicated an interest in cross-exan nation on
ni trogen deposition and possible other air quality inpacts
on biological resources. So to the extent any party has
testinmony regardi ng those biol ogi cal resources issues, if
you could make a witness avail abl e that woul d be hel pful.

Moving on to hazardous materials. You nmade a
statenent: "The project should use a urea-based contro
i nstead of ammonia."” Again, that sounds |ike a statenent of
your opinion but what is the scope of your cross-
exam nation? Wuld it be you sinply want to ask someone why
isn't it using urea instead of amoni a?

MR SIMPSON:  Yep.

HEARI NG OFFI CER RENAUD:  All right. So if the
parties could have available a witness with respect to the
choi ce of ammoni a i nstead of urea that would be hel pful and
that will be the scope of that cross-exam nation.

Land use. You have stated: "The project should
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be --"

MR SI MPSON: Now - -

HEARI NG OFFI CER RENAUD:  Yes?

MR. SI MPSON.  Pardon nme. The pipeline safety
issue. |I'mnot sure if | placed that appropriately.

HEARI NG OFFI CER RENAUD: Wl we'll get to it.

You placed it under worker safety and fire protection, we'll
get to it. Ckay?

MR SI MPSON. Ckay. And do you feel that that's
the appropriate place for that question or should that be in
hazar dous material s?

HEARI NG OFFI CER RENAUD: Wl |, | am not sure but
it's under worker safety so that's where we'll talk about
it.

MR SI MPSON.  Well, okay, we could do it that way.

HEARI NG OFFI CER RENAUD: (Ckay. |I'mjust going to
go by your docunent. And that's where it is so let's wait
until we get to that.

Now i n | and use you've stated: "The project should
require an override of local |and use |laws." Again, that
sounds |ike a statenent of your opinion but that does not
tell us what you would -- what your scope of cross-
exam nation would be. Can you tell us what questions you
want to ask soneone about | and use?

MR SI MPSON: Hhm
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HEARI NG OFFI CER RENAUD: Not the specific
guestions but the topic.

MR SIMPSON. Well, | believe that a facility of
this nature would violate the nuisance ordi nance. The
em ssions of ammonia into the community, that type of thing,
woul d i nherently be a public nuisance and viol ate those
sorts of codes. So | would like to understand if that's
correct, and if not why that's not correct.

HEARI NG OFFI CER RENAUD: (Ckay, sO you --

MR. SIMPSON:. | believe the noise, |ight and
em ssions fromthe facility will violate the | and use | aws.

HEARI NG OFFI CER RENAUD: All right. So your scope
of cross exam nation --

MR SIMPSON. | don't have the laws right in front
of ne.

HEARI NG OFFI CER RENAUD: | understand that.
don't either. Your scope of cross-exani nation on |and use
will be the potential violation of nuisance ordi nances.

MR BELL: If we could be heard?

HEARI NG OFFI CER RENAUD: Yes, M. Bell.

MR. BELL: | would just |ike to have an objection
noted to this. M. Sinpson hasn't identified what | and use
laws he is referring to specifically or even generally
beyond what we have right now, his statenent over the phone,

that it's the nuisance laws. Again, this shows a | ack of
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knowl edge of what's the in the FSA the PSA, in the
application itself and all the other docunents that we have
bef ore us.

We woul d object to having any w tness avail abl e on
this subject because we still don't know what the scope of
this cross-examnation is. W don't know what |aws he's
objecting to. He's offered no evidence contrary to what's
been received so far or what will be received in evidence.
And again this appears to be nothing nore than a tine
wasting fishing expedition on M. Sinpson's part.

HEARI NG OFFI CER RENAUD: M. Sinpson, would you
care to respond?

MR. SI MPSON:  Sure, sure. M hope is that the
Comm ssion's hoping for a robust proceeding. Wth nyself
being the one intervenor, without ne there you'll have the
Comm ssion and the applicant just agreeing on what they have
put in so far, no discussion and you go hone. Wth at | east
one intervenor, whether -- whether the artful ness of ny
expression is sufficient for the level that you d like it to
be at this point, | can't help very nuch.

But nost ordi nances, nost areas have a nui sance
ordi nance, nui sance ordinances. | don't know the exact
nature of the nuisance ordinance in that |ocation today.

But by the tine we have our hearing | should be able to

poi nt out the nuisance ordinance. | should be able to say,
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okay, here's an ordinance that says you can't emt fou
odors into the air, that you can't make this nuch noise
here.

HEARI NG OFFI CER RENAUD: Wel |l have you | ooked at
t hose ordi nances to see which ones you would |ike to ask
guestions about? Because they are all listed in the AFC and
the FSA. That's the testinony.

MR SIMPSON. | could | ook through the AFC and
the --

HEARI NG OFFI CER RENAUD: | think you should have
done that |ong ago.

MR. SIMPSON.  You want nme to go through it now?

HEARI NG OFFI CER RENAUD:  You shoul d have done t hat
| ong ago, you know.

MR. SI MPSON: Thank you.

HEARI NG OFFI CER RENAUD: The FSA has been out for
over a month. The AFC was filed last year. And the list of
t he applicable | aws have been in those docunents. So for
you to tell us now that you might want to go | ook at the
| aws strikes me as not being prepared and not having taken
an interest in this until basically |ast Friday.

MR SIMPSON. And I'mthe only guy here that's not
getting paid for this. So if |I can't conmt the sort of
resources that the Energy Conmm ssion can or the applicant

can, | think that's understandabl e.
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HEARI NG OFFI CER RENAUD: COkay, |'mgoing to offer
you --

PRESI DI NG MEMBER PETERVMAN: M. Sinpson, |'mjust
going to note that --

MR SIMPSON: |'ve denonstrated a fair conm tnent
to this proceedi ng.

PRESI DI NG MEMBER PETERVMAN: M. Sinpson, this is
Comm ssi oner Peterman. And again, we are trying to
facilitate participation. But you have been an intervenor
in this proceeding since the beginning, | believe, or nearly
the beginning. So just being aware of, as M. Renaud has
poi nted out, the timng when nany of these docunents have
been rel eased over the | ast year.

HEARI NG OFFI CER RENAUD: All right. M. Sinpson
what we have understood fromyou about |and use is you want
to cross-exam ne about potential violations of nuisance, the
nui sance laws. And | think that's what we'll limt it to.

Let's nove on to noise and vibration. | think
since there is already controversy concerning that area
chances are that witnesses will be available. But you
haven't really, again, articulated what your scope would be.

You sinply said it would be, it's a significant inpact.
And | think it's potentially kind of blends in with your
nui sance questions really. Can you give us just a sense of

what your questions --
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MR SIMPSON. |'msorry, what's your comment ?

HEARI NG OFFI CER RENAUD: \What your area of
guestioning would be with respect to noi se?

MR SIMPSON:. Well, until a few days ago | was
unaware that there would be a facility built next to this
project. I1'dlike to, I'd like to | ook at the noise inpacts
to the affected community.

HEARI NG OFFI CER RENAUD: Let ne, |let ne point out
to you --

MR. SIMPSON: | (audio breaking up) inpact. |'m
sorry, did | interrupt you?

HEARI NG OFFI CER RENAUD:  You know, the owner of
that potential facility is in this proceeding as an
intervenor and is represented by counsel so | think you can
feel, you know, assured that those interests will be
addressed by that party. |'mnot sure you need to do it
too. Mster --

MR. SIMPSON. | appreciate your advi ce.

HEARI NG OFFI CER RENAUD: All right. M. MKinsey,
| see you at the podi um

MR. McKINSEY: | have a general objection that is
simlar to staff's but slightly different but it echoes
sonet hing you' d said, Hearing O ficer Renaud and
Comm ssioner Peternman. And that is that a party has a duty,

it's part of the basis for intervention to not just becone
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an intervenor and show up but to prepare, to read docunents;
and the Energy Comm ssion regul ati ons specify these things.

And today al one M. Sinpson has nade severa

comments to indicate that he has not done that. In response
to your questions about nuisance he indicated, 1'Il go |ook
at those ordinances in the AFC, I'll read it. He just
stated, I'd like to | ook at the noise inpacts on the

community. Those are statenents of sonmebody who wants to
now go | ook at docunents and find questions that he has a
basis. And the duty of a party, and it's a very inportant
duty, and there is a very broad scope of who can becone a
party in an Energy Comm ssion proceeding, but with that is
the caveat that you have responsibilities to prepare so that
you can neani ngfully partici pate.

And M. Sinpson's comrents are very valid about
the role of an intervenor in making a proceedi ng nore
robust. But having an intervenor that appears and has not
read docunents and is not prepared to articulate the
specific issues that he or she has identified in a
proceedi ng doesn't make the proceedi ng nore robust, it
distracts it fromthe inportant issues that the parties are
trying to debate.

As an exanple on noise. Even if M. Sinpson would
connect to the noise issues that he's seen arise, it may be

that the parties will resolve those noise issues before the
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heari ng, which would nean that we wouldn't plan on having
any witnesses that day. But nowif M. Sinpson suddenly
joins that party he becones sonebody that would have to al so
allow us to no | onger have those w tnesses appear.

So applicant objects, though trenendously
appreci ates the patience and the interest that the Conmttee
is putting towards trying to have a robust proceedi ng. But
we'd echo the staff's conments that this appears to be a
fishing expedition where you're giving M. Sinpson a
tremendously robust opportunity to try to articul ate.

But if he can't articulate the specific issue that
he has identified in the Application for Certification, in
the Prelimnary Staff Assessnent. He filed no comments to
the Prelimnary Staff Assessnent, the Final Staff
Assessnment. And all the other docunents that he's read and
can't say, this is the issue I've got a concern with, then
all we are going to end up doing is scheduling sonebody to
appear and see nore of a fishing expedition.

And so we understand and we appreciate the effort
of the Commttee here but we really don't think that he
shoul d be allowed to nake statenments that say, | haven't
read this but I'lIl figure it out before they show up.

HEARI NG OFFI CER RENAUD: Thank you. W appreciate
that and I think what you're saying is apt. On the other

hand, we do traditionally at the Energy Conm ssion nake
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every effort possible to accommpdate intervenors, primarily
for the reason of, you know, wanting there to be as nany
Vi ewpoi nts in the room as possi bl e.

VWhat we try to do, of course, is get it organized.

We can ask that people participate actively. And it

appears in this case that that didn't happen so we're trying
to make the best of it. M. Sinpson has nade at |east an
attenpt to file a prehearing conference statenent and | et us
know what he wants to cross-exan ne about and we are worKking
our way through that list. | think we're al nost there so
let's just try and finish this.

MR SIMPSON. |I'msorry, can | respond to the
obj ection?

HEARI NG OFFI CER RENAUD:  Yes.

MR, SIMPSON. | don't understand the objection,
can you restate the objection?

HEARI NG OFFI CER RENAUD: No. There is no -- this
is not an evidentiary --

MR SIMPSON. |If you' re going to nake a ruling on
his objection it should be pretty clear what it is.

HEARI NG OFFI CER RENAUD: Wel| that woul d be the
case if | was being asked to admt or deny the adm ssion of
evi dence and we are not in an evidentiary proceedi ng here.
M. MKinsey articulated a --

MR. SI MPSON:  (Cbj ecti on.
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HEARI NG OFFI CER RENAUD: A position regarding the
duties of an intervenor and pointed out that, you know, from
what we are seeing here it doesn't sound |like you have
really kind of kept up your end of the bargain. Nonethel ess
we are trying to accommodate you

MR SIMPSON. Well he called it an objection. He
called it an objection and then nmade a speech. | don't know
what the objection is.

HEARI NG OFFI CER RENAUD: Wl |, then --

MR. SI MPSON.  (Overl apping) to understand that.

HEARI NG OFFI CER RENAUD: Then you don't have to
say anything about it, all right. W're going to nove on.

MR. SIMPSON. So are you going to rule on the
obj ection?

HEARI NG OFFI CER RENAUD: |'mnot viewing it --

PRESI DI NG MEMBER PETERVAN: We're going to nove
on, M. Sinpson.

HEARI NG OFFI CER RENAUD: | amnot viewing it as a
formal objection --

MR. SI MPSON.  Thank you.

HEARI NG OFFI CER RENAUD: -- in that sense. [|'m
viewng it as really an expression of frustration and that
is one we are all feeling. And we are trying to acconmopdate
you, do you understand that? And we are going to proceed.

kay.
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Now, as M. MKinsey pointed out the parties are
hol di ng a workshop on the norning of July 23rd to discuss
noi se and vibration. M. Sinpson, would you plan to
participate in that?

MR SI MPSON:  Sure.

HEARI NG OFFI CER RENAUD: Al'l right. | think if it
gets resolved during that and you've participated that woul d
be terrific. |If it doesn't get resolved during that then
think there could be sonme limted cross-exam nation on that
topic. M. MKinsey, yes.

MR. McKINSEY: | apologize for interrupting again
but I would note that we are attenpting to reach an
agreenent with CCA. |If we do we are going to docket our
proposed condition. And the workshop m ght still have sone
function in terns of allowing staff but ultimately it would
be up for staff to testify to the Comrittee as to what their
position is on sonething that we have reached agreenent on
or not have reached agreenent on. But ny point is there may
not be a workshop. And again, | wouldn't want to have a
wor kshop sinply because M. Sinpson has expressed an
interest in that topic.

HEARI NG OFFI CER RENAUD: | see.

MR. McKINSEY: Often |'ve seen where we've noticed
t hese things and then they don't happen, sinply because

there wasn't a need for themin the end. O at |east the
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parties, you know, the staff shows up but there really isn't
a functional thing because the other parties aren't there.

HEARI NG OFFI CER RENAUD: Ckay, well thanks for
that clarification. Cearly if staff and applicant and CCA
resolve their issue regardi ng noise no workshop regardi ng
that i ssue would be noticed. If M. Sinpson, however, still
has concerns about noise, and | take it those probably
woul dn't go away even if there were an agreenent, although
we can't say that for sure because we don't know what the
agreenent m ght be, he might still have some questions
regardi ng that issue. M. MKinsey.

MR. McKINSEY: We do have one issue and that is
that the applicant and the other parties are able to freely
comuni cate, the staff is operating under a constraint. |
don't think that | necessarily agree it's exactly how the ex
parte rules read but that they can't comunicate with us on
matters of substance except at a noticed hearing. So
anything we do can't involve the staff so ultimately the
staff wouldn't be able to express agreenment on it until they
hear about it. And that's why if we docket it at |east the
staff could then docket coments back about it prior to the
hearing and that's a way to essentially allow the staff to
do that. But there really won't be the ability other than
at sonething like a workshop where it's publicly noticed for

the parties to say -- for staff to say their agreenent.
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HEARI NG OFFI CER RENAUD: (Ckay, point well taken,
thank you. | think the --

M. Sinpson let's just go back to what we have
been aski ng you about each of these topics and that is
you' ve said here that the noise levels are a significant
impact and is unmtigated and inconsistent with LORS. Can
you, can you give us a -- that's a very broad statenent.
W'd like to find out exactly what specific area regarding
noi se you want to ask questions about so that the parties
woul d have sone idea of what witness, if any, to make
avai l abl e for you?

MR. SIMPSON:. Sure, give ne a few m nutes here and
"1l look up the laws if you like.

HEARI NG OFFI CER RENAUD: No, no, we're not -- No,
no.

MR SIMPSON. But it's largely with the other
intervenors. Well, it's what you're asking nme. Well what
woul d you |ike to know?

HEARI NG OFFI CER RENAUD:  You were notified in the
notice of June 15th to have this information prepared and
filed by July 6th so you are not going to go now and | ook it
up. You've had, you' ve had a good three weeks.

MR. SI MPSON:  Well you just asked ne to.

HEARI NG OFFI CER RENAUD: W asked you to on June

15th to identify the scope of your cross-exani nation.
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MR, SI MPSON:.  Ckay.

HEARI NG OFFI CER RENAUD: |'m asking you to clarify
what you --

MR. SIMPSON. And ny cross-examnation wll --

HEARI NG OFFI CER RENAUD:  Pardon ne?

MR SIMPSON: | would |like to understand what
mtigation can be done for the noise inpacts. Wat --
that's the primary concern. Wen -- | filed a prehearing
conference statement when the FSA was done, when all this
was done. There was no, there was no -- no one admtted
that there was a project that was approved next door. No
one considered the inpacts to adjacent developnent. | think
the project should conply with the local LORS

HEARI NG OFFI CER RENAUD: Doesn't the fact that

MR. SIMPSON. As far as noise inpacts.

HEARI NG OFFI CER RENAUD: Doesn't the fact that the
owner of that project is a party as an intervenor and is
protecting those interests satisfy your concern then?

MR SIMPSON. |'mnot sure it does, | hope so.

But | don't see an agreenent between anybody at this point
for me to consider.

ADVI SOR ALLEN: M. Sinpson?

MR SI MPSON:  Yes.

ADVI SOR ALLEN. | believe that the CCA s proposed
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project is noted in the | and use section of the FSA

MR SIMPSON: Ch, is it?

ADVI SOR ALLEN:. Perhaps M. Solorio can confirm
t hat .

MR SOLORIOC Yes. W' ve discussed the CCA
project both in the PSA and the FSA, it's always been part
of our anal ysis.

ADVI SOR ALLEN. Thank you.

MR SIMPSON: Well, 1'd like to be the first to
admt ny ignorance. Thank you for pointing that out.

M5. FOSTER:  Applicant would also like to note
that it is nentioned in the AFC in the noise section as
wel | .

HEARI NG OFFI CER RENAUD: Ckay. | think your
concerns regardi ng noi se have been addressed and let's nove
on to another topic then. You won't need any --

MR BELL: Just for clarification for --

HEARI NG OFFI CER RENAUD: You won't need any cross-
exanm nation on noi se.

MR BELL: We will not? Ckay.

HEARI NG OFFI CER RENAUD: No, M. Sinpson won't.
Al right.

MR SIMPSON. | didn't say that.

HEARI NG OFFI CER RENAUD: Well |'m saying that,

okay.
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MR SIMPSON: | heard that.

HEARI NG OFFI CER RENAUD: You' ve had nore than
anpl e opportunity to prepare that. And the party
representing the facility you' ve expressed a concern about
is, in fact, a party represented by counsel and is | ooking
after those interests.

MR, SIMPSON. And is he representing the inmates
or the workers?

HEARI NG OFFI CER RENAUD: Wul d you |ike to answer
t hat, counsel ?

MR. SCHRANER: Sure. W represent Corrections
Cor poration of Anerica.

HEARI NG OFFI CER RENAUD: They represent
Corrections Corporation of America.

MR. SI MPSON. Ckay, so that's necessarily the
i nmat es.

PRESI DI NG MEMBER PETERVMAN:  |'Ill al so note that
the project has not been built yet so there are currently no
residents there.

MR. SI MPSON:  Fair enough.

HEARI NG OFFI CER RENAUD: All right. Gkay, now
with respect to public health you stated that the inpacts
cannot be assessed until the correct air quality nonitoring
information is utilized. Again that sounds to ne |like that

would fit in wth your air quality questioning, would | be
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correct about that?

MR SIMPSON:. Well, | believe the public health
i npacts are a factor of the air quality inpacts. | believe
that ignoring the receptors that are near the project now,
whet her they be on the US side of the border or in a prison,
have i gnored public health inpacts.

HEARI NG OFFI CER RENAUD: Again, you're really

tal king about air quality inmpacts so your cross-exam nation

in that area will be sufficient to cover the public health
topic as well. Okay, now under soci oeconomcs --
MR SIMPSON:.  Well |I'mnot sure what other public

heal th inpacts there would be besides air quality inpacts.

HEARI NG OFFI CER RENAUD: That's precisely what |
am saying to you.

MR SIMPSON. | believe the primary public health
inmpact is the air quality inpacts.

HEARI NG OFFI CER RENAUD: That's what |'m sayi ng,
all right. Now under soci oeconom cs --

MR SIMPSON: | --

HEARI NG OFFI CER RENAUD:  Yeabh.

MR SIMPSON. |'msorry, have you denied ny

have you deni ed cross-exam nation on public health or what
was your deci sion?
ASSCClI ATE MEMBER DOUGLAS: W' re asking you to

wrap up your air quality questions in air quality and to not
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rai se them agai n under public health since you have
expressed the interest to raise potential public health
i mpacts of air quality.

HEARI NG OFFI CER RENAUD: Your concern according to
your docunent is the nmonitoring information and that is
addressed in air quality, so you can address it there.

MR. SIMPSON. Well the public health inpacts are
addressed in ny comments to the air district also. [|'mnot
sure why we would ignore them Do we not even need a public
heal th section or other public health inpacts?

PRESI DI NG MEMBER PETERMAN: Sir. M. Sinpson,
think the point is that when you cross-examne the air
district witness and you ask your air quality questions that
this question can be related to all those questions and so
you don't need -- applicant and staff do not need to provide
separate witnesses on public health per se outside of the
air quality area.

MR SIMPSON: | see.

HEARI NG OFFI CER RENAUD: (Okay. Let's nobve on to
soci oeconom cs. Now your statement there is that it wll
have a -- the project will have a negative inpact by
preventing the devel opnent of renewabl e distributed
resources. And that really is an alternatives issue. W've
already -- and we're getting to alternatives. But | can't

see that you woul d need any separate cross-exam nation on
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soci oeconom cs when your concern is over the prevention of
t he devel opnent of renewabl e distributed resources. Do you
agree with that?

MR SIMPSON.  Well no, you left out the second
sentence. Plus the associated jobs and distribution of
weal t h, soci oeconomi cs.

HEARI NG OFFI CER RENAUD: Jobs and di stribution of
weal th associated with the devel opnment of renewabl e
di stributed resources, correct?

MR. SIMPSON: Well, the contention in the
soci oeconom cs testinmony as | understand it is that this
will create jobs for the comunity building this, this
pollution unit. M contention is that it actually takes
j obs away fromthe comunity in other sectors. So | would
like to explore if there's been -- if it's just a one-sided
soci oeconom ¢ study or if they studied other possibilities?

MR. BELL: |If | may be heard.

HEARI NG OFFI CER RENAUD: M. Bell .

MR. BELL: Part of the issue, M. Sinpson wants to
explore this. He hasn't provided us any evi dence, any
testinmony, anything to contravene what staff has witten,
what the applicant has submtted. He wants to explore this
i ssue, he wants to conduct discovery through cross-
exam nation and it is sinply not appropriate.

HEARI NG OFFI CER RENAUD: That's correct, M. Bell.
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And we are tal ki ng about cross-exam nation, which neans you
ask peopl e about what their testinony is. Again, you have
stated in your prehearing conference statenent that your
concern in socioeconomcs is preventing the devel opnent of
renewabl e resources plus the jobs and distribution of wealth
associated with the devel opnent of those resources. Again,
that's tal king about an alternative form of power generation
and alternatives will cover that adequately so we are not
goi ng to have any cross-exani nation on soci oeconom cs. Al
right.

MR, SIMPSON. That's not the way | see it but I'm
sure that's your choi ce.

HEARI NG OFFI CER RENAUD: Thank you. Soil and
wat er resources. You state: "The project would waste water
resources."” Again that doesn't really give us an idea of
any scope of cross exam nation. What specific areas do you
want to ask questions about?

MR. SI MPSON:  The inpacts on water resources.
It's not the soil issues. | think the soil issues are
covered in biological resources. Water resources don't be
-- don't need to be used for this project.

As these -- as these different sections are done
and they conpartnentalize this as if it's not all related to
alternatives. | know you'd like to group things into

alternatives. But the reality is that if the soil and water
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resources section doesn't consider alternatives, if

soci oeconom cs doesn't consider alternatives, then you' ve
got a disjointed process that the pieces may | ook right but
wi t hout consi deration of the whole.

HEARI NG OFFI CER RENAUD: Let's limt the
di scussion to your prehearing conference statenment. W're
trying to find out what areas you would like to cross-
examne on in the area of water resources. Wat we're
really asking is, you know, what that neans is, what
di sagreenent do you have with any of the testinony that has
been submitted regardi ng water resources?

MR SIMPSON. | believe that it is unnecessary to
use water resources for this project and I would like to
understand fromthe testinony that's provi ded what can be
done to mnimze those inpacts.

HEARI NG OFFI CER RENAUD: The testinony has been
provi ded. And we expect that by now you know what you
disagree with in it and we're asking you to tell us.

MR. SIMPSON. You're going to reject nmy, my Cross-
exam nation of soil and water resources anyway so why, why
are we having the discussion first?

HEARI NG OFFI CER RENAUD: That's precisely why
we' re having the discussion, so we can deci de whether or not
it makes sense for you to cross-exam ne. And nobody said

we're rejecting that yet. W're waiting for you to tell us
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what it is in sonebody el se's testinony about water
resources that you disagree with. And | am not hearing
anyt hi ng, which nakes nme wonder if you're famliar with the
testimony of the other w tnesses regardi ng water resources.

Have you read it?

MR SIMPSON. | could certainly be nore famliar.
HEARI NG OFFI CER RENAUD: Well, | guess |I'm asking
whet her or not you' ve read it. |If you are not famliar with

it at this point | think it's appropriate to say you are not
going to be prepared to cross-exam ne and you were asked to
be prepared as of July 6th. So | amgoing to have to say
that no, there will be no cross-exam nation on water

resour ces.

MR. SI MPSON.  (Overl apping). See.

HEARI NG OFFI CER RENAUD: All right. Now on visua
resour ces.

MR SIMPSON: -- | said.

HEARI NG OFFI CER RENAUD:  What ?

MR SIMPSON. Well that's what | said, you were
going to reject it anyway so why, why have the conversation
first?

PRESI DI NG MEMBER PETERVAN. M. Sinpson, we are
gi ving you, short of rejecting outright because there was
not sufficient scope provided in your prehearing conference

statenent, we are giving you the opportunity here and now to
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clarify that scope. To the extent that you are not able to
then yes, we will make the decision to not allow you to
cross-examne. But allow ng you the opportunity, as you
have been provi ded on sonme of these other itens, and we have
al l oned now for you to cross-exam ne, we are providing you
the opportunity on this one as well. But since you did not
provi de additional information in this area | am
recommendi ng that you do not cross-examne in this area.
This is Conm ssioner Peterman, by the way.

MR. SI MPSON: Thank you.

HEARI NG OFFI CER RENAUD: All right. Now on visua
resources you have stated: "The project's visual negative
i mpact is significant and i nadequately mtigated.” Wat is
it about the testinony in visual resources with which you
di sagree and wi sh to cross exam ne?

MR. SI MPSON:  The vi sual inpact of the plune, the
vi sual plume. The visual inpact of the facility itself,
| andscapi ng.

HEARI NG OFFI CER RENAUD: \What about the
| andscapi ng do you di sagree with?

MR SIMPSON. Well, | look at the facility next to
it, I look at the Calpine facility that's gone through the
sanme process, and there is no | andscapi ng what soever. And |
| ook at other projects that have been approved and it called

for | andscaping but there's no, there's no actual
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enf orcenment of any | andscapi ng provi sions.

HEARI NG OFFI CER RENAUD: |s there any
| andscapi ng - -

MR, SI MPSON:  (Audi o breaki ng up).

HEARI NG OFFI CER RENAUD: Let's tal k about this
proj ect though.

MR SIMPSON. |'msorry, did that (audio breaking
up) .

HEARI NG OFFI CER RENAUD: |s there any, is there
any testinony regardi ng | andscapi ng that you di sagree wth?

MR. SIMPSON. | believe that projects have cone
and gone with | andscapi ng conditions that have not been
enforced and | don't think that we need to sit by and | et
anot her one cone and go w thout | andscapi ng provisions that
will at least partially mtigate the inpacts of these, these
nonstrosities.

HEARI NG OFFI CER RENAUD: Well, you know, 1've
asked you the sane question twice and |I've asked you to be
specific about what it is you disagree with and the
testinony about | and use and you haven't even begun to
provi de an answer to anybody about that. And let ne point
out, you know, the other parties did.

MR SIMPSON. WAait, are you tal king about | and use
or | andscapi ng?

HEARI NG OFFI CER RENAUD: |' m sorry, visual

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

88

resources and | andscaping. And the other parties did.

MR. SIMPSON:  Well you said | and use.

HEARI NG OFFI CER RENAUD: Pardon nme? We're talking
about visual resources here.

MR SIMPSON. Well |I'msure -- okay, thank you.

HEARI NG OFFI CER RENAUD: The ot her parties have
provi ded i nformati on regardi ng what they agree with and what
t hey di sagree with and we're asking you to just do the sane.

If there is testinony about | andscaping in the visual
resources section that you disagree with you need to have
told us on July 6th but we're giving you a chance to tell us
now.

MR. SI MPSON:. Ckay. And that's what | was doi ng
until you started tal king again.

HEARI NG OFFI CER RENAUD: | haven't heard anyt hing
specific about this project. |[|'ve heard your concern about
ot her projects in the past but you haven't --

MR SI MPSON: Wl --

HEARI NG OFFI CER RENAUD: W' re tal king about this
proj ect .

MR SIMPSON: Well, it's the sanme scenario. That
you may neke | andscapi ng conditions, but if they are not
enforced or enforceable then there's no, there's no benefit.

When this facility closes, for instance. There is no,

there is no provision for this facility to be dismantled
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when it closes. That's it. (audio breaking up) facility is
anot her significant visual inpact. Qur state is littered
with energy facilities that are deconmm ssioned but not
deconstructed. So this project should have conditions that
require that it be dismantl ed when it's decomm ssi oned.

PRESI DI NG MEMBER PETERVAN: M. Sinpson, it seens
i ke you have sone concerns about visual inpacts from past
projects and there is a formal process, a conplaint process.

" m kind of |ooking to staff, naybe they have sone nore
information exactly on this. But it's part of the
conpliance period to nake sure that conditions of
certification, the applicant is in conpliance with those.
And that's an inportant part of this process, naybe even
nore so than actually even, you know, the siting of the
facility. And so | take those concerns seriously. However,
| do not think that past experience is enough of a scope
here in terns of an actual question related to this project
and we are concerned with this project.

HEARI NG OFFI CER RENAUD: M. Sinpson, is there a
condition of certification in the FSA regardi ng | andscapi ng
for this project? Have you seen one?

MR SIMPSON. Hold on just a mnute. "Il ook up
the conditions of certification on the | andscapi ng.

HEARI NG OFFI CER RENAUD: M. Sinpson, no, we don't

want you to look it up now, we expected you to have done
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t hat .

MR SIMPSON:. Well you told nme then, is there a
condition or not? Wiy are you asking ne? Do you know?

HEARI NG OFFI CER RENAUD: Yes, | do, and there is.

MR SI MPSON.  Ckay, well tell nme it.

HEARI NG OFFI CER RENAUD: No. W wanted you, we
need you to tell us the scope of your cross-exam nation and
so you told us landscaping, that there isn't any |andscapi ng
provision, and that's not correct. And it just tells ne
again that you haven't done anything to famliarize yourself
with the other parties' testinmony so you could tell us about
t he scope of your cross-exam nation.

MR SIMPSON: Well ['ve been to the site.
| ooked at the project next door. |'ve seen plenty of these
projects and I don't see any | andscapi hg on them

HEARI NG OFFI CER RENAUD: All right, we're going to
deny your request for cross-exam nation on visual resources.

| don't think you have paid any attention to the testinony
that's been submtted.

MR SI MPSON:.  Well sure you are.

HEARI NG OFFI CER RENAUD: And now on worker safety
and fire protection you state: "Pipeline safety has not been
established.” What testinony don't you agree with regarding
pi peline safety?

MR. SIMPSON. You're going to -- you're going to
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do the same thing with this area so why don't we just --

HEARI NG OFFI CER RENAUD: You coul d answer ny
guestion, M. Sinpson. |If you have a disagreenment with sone
testinmony then that woul d be appropriate.

MR. SIMPSON. Sure. A pipeline blew up a whole
nei ghbor hood in San Bruno, killed a bunch of people and
nobody i s doing anything about it.

HEARI NG OFFI CER RENAUD: |s there testinony --

MR. SI MPSON:.  The Energy Comm ssion acts like it's
not their job, the Utility Conm ssion acts like its not
their job, and nobody studies pipeline safety. Nobody where
t hese pipelines even are or what they' re nade of anynore.

HEARI NG OFFI CER RENAUD: |s there testinony --

MR. SIMPSON. Do you want to keep adding load to
t hese things?

HEARI NG OFFI CER RENAUD: Has testinony been
submitted in this project regarding pipeline safety?

(No response).

HEARI NG OFFI CER RENAUD:  You don't know.

MR SIMPSON: | didn't see it.

HEARI NG OFFI CER RENAUD: Wel |, have you | ooked?

MR SIMPSON. | just told you |l didn't see it.

HEARI NG OFFI CER RENAUD: | don't think you' ve
| ooked, if | may venture a speculation. It is in there,
M. Sinpson.
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MR. SI MPSON: Wl | good.

HEARI NG OFFI CER RENAUD: All right. So your --

MR. SI MPSON:  Pi peline safety cross-exan nation
won't be allowed, right?

HEARI NG OFFI CER RENAUD:  Your statenent is
"Pi peline safety has not been established.” |'mnot sure
what to nmake of that regardi ng scope of cross-exam nation
There is evidence about it. There's testinony been offered
on that. Wlat is it in that testinony that you want to
cross-exam ne about ?

MR SIMPSON: Well, 1'd like to refer to the
testinmony but you don't want nme to do that either.

HEARI NG OFFI CER RENAUD: | expected you to have
done that in preparing your statenent.

MR SIMPSON. Really? You ask ne in Question 6 to
identify the topics | wish to cross-exam ne the w tness.
|"ve identified the topics.

HEARI NG OFFI CER RENAUD: And a sunmary of the
scope.

MR. SI MPSON:  You rejected the topics --

HEARI NG OFFI CER RENAUD: And a sunmary of the
scope.

MR. SIMPSON. That's a summary of the scope.

HEARI NG OFFI CER RENAUD: No, that's not a sunmary

of the scope.
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MR. SIMPSON. My concern is pipeline safety,
that's the scope of ny concerns. | nean, how many people
need to die fromfaulty pipelines in California before
sonebody does an adequate study before they inpact the
pi pel i nes.

HEARI NG OFFI CER RENAUD: Well, we're | ooking for
t he scope of your cross-examination in that area. And
telling us "pipeline safety” is not scope, that is a topic.

MR, SI MPSON:.  Ckay.

HEARI NG OFFI CER RENAUD: All right, okay. There
won't be any cross-exam nation on the topic of pipeline
safety. kay.

MR SIMPSON: O course not.

HEARI NG OFFI CER RENAUD:  You' ve |isted
alternatives. You state: "The alternatives analysis fails
to adequately consider viable alternatives including the No
Project alternative, hybrid generation opportunities,
conbi ned heat and power, et cetera."”

First of all it appears you're calling M. Powers
as a witness regarding that topic. |Is there testinony from
ot her parties that you wish to cross-examne on and if so
whi ch testinony and what particulars about it?

MR SIMPSON: | don't think M. Powers is on the
line anynore but | think his testinony was pretty extensive.

And if the applicant or the Comm ssion wish to -- |I'm
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sorry, did | interrupt you?

HEARI NG OFFI CER RENAUD: No, go ahead.

MR. SI MPSON:.  Ckay, thanks. The alternatives.
You know, when these alternatives |ook at an all or nothing
project w thout, w thout |ooking at the opportunities |ike
Pal ndal e had to do sone sort of a hybrid facility or the
gui dance of the Attorney General on greenhouse gas inpacts
pursuant to CEQA and just ignore the opportunity to do at
| east sone clean energy with these projects, this all or
not hi ng approach doesn't |look at the, the true possibility
of alternatives.

HEARI NG OFFI CER RENAUD: | appreciate that's your
position, that's fine. But we are trying to get a sense of
what it is that you wish to cross-exam ne about so that the
other parties will have sone idea of what you need. Can
you, can you be specific about your cross-exam nation?

MR SIMPSON. Well did you read M. Powers' -- did
you read M. Powers' testinony?

HEARI NG OFFI CER RENAUD: No, you filed it on
Friday afternoon so no, | haven't read it. I'mfamliar
with it in general

MR SIMPSON. So you didn't read it?

HEARI NG OFFI CER RENAUD: But that's your direct --
| nmean, that's your rebuttal testinony, that's testinony

you're providing. W're tal king about cross-exani nation,
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whi ch neans your questions of other w tnesses, other
parties' witnesses. Do you intend to ask any other parties
W t nesses about alternatives or would you |like to just use
M. Powers for your testinony?

MR. SIMPSON. We have quite a few alternative
cross-exam nation questions that M. Powers is preparing at
this tine.

HEARI NG OFFI CER RENAUD: Wl |l we need to know t he
scope so that we can be prepared for the evidentiary
heari ng.

MR SIMPSON. Well, | think the scope is
enconpassed in M. Powers' testinony. Wat nore would you
like to know? | nean, if you haven't read the testinony
then I'min the sane position that --

PRESI DI NG MEMBER PETERVAN: | wouldn't quite cal
it the sane position, sir. So since you provided the
testimony do you want to provide -- if you can provide any
nore specifics about exactly what the cross-exam nation
guestions area scope will be that will be appreciated.

MR. SI MPSON:  Thank you. And the lack of any, any
renewabl e conponent to the facility is a concern for nme and
| would |ike to exam ne why, oh shall | say, nuanced
alternatives, haven't been considered. You know, the
alternatives analysis is pretty stark as far as what | read,

and | did read sone of it. That it's the sane all or
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not hi ng approach. That there's not the, the consideration
of , of some conponent of renewable resources with the
project. Which is what the EPA consi dered BACT for
Pal ndal e, it's what the Attorney General considers BACT for
GHG O not BACT, | guess they don't call it for CEQA
anal ysis. But these, the concept of these projects going up
with no, with not even a snmall renewabl e conponent j ust
flies in the face of the Attorney General's advice and
recent PSD permt determ nations.

HEARI NG OFFI CER RENAUD: Ckay, thank you.
M. Bell has his hand here.

MR. BELL: Yes, | have an idea that may resol ve
this. The testinony is already out there on behalf of
staff, on behalf of the applicant with respect to
alternatives. |It's been published for sone tinme now and yet
we still don't have any specifics as to the scope of what
M. Sinpson would like to cross-exam ne any of the w tnesses
with respect to alternatives. However, M. Sinpson, it does
appear that he will be at the very least attenpting to
provi de rebuttal evidence with respect to the alternatives.

There is a possibility that staff or possibly the
applicant may call a surrebuttal witness to rebut, you know,
the assertions made by M. Powers. |In that case that
surrebuttal w tness would be, of course, subject to cross-

exam nation by any of the parties.
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| woul d suggest that based on M. Sinpson's
inability to articulate any scope of his cross-exam nation
besi des he doesn't like, you know, the way we' ve handl ed
alternatives in sonme way that he can't really tell us, that
M. Sinpson be allowed cross-examnation only if a
surrebuttal witness is called by staff, by the applicant or
by another party. That would give himthe opportunity to
Cross- exam ne.

MR SIMPSON: | would object to that.

HEARI NG OFFI CER RENAUD: Thank you, M. Bell.

MR SIMPSON: | would object to that.

HEARI NG OFFI CER RENAUD: All right, thank you,

M. Sinpson. He objects to that. M. Solorio is the author
of the staff's alternative section. | suspect you will be
at the evidentiary hearing, correct, M. Solorio?

MR SOLORIC Yes, I'lIl be there. And | haven't
heard anything from M. Sinpson about what he di sagrees with
with nmy analysis. | do read in his statenent that he is
proposi ng a broader scope but he hasn't stated that he
di sagrees with anything in it.

HEARI NG OFFI CER RENAUD: All right. M. Sinpson
since M. Solorio is going to be present | think we'll allow
you a limted period of tine for cross exam nation of him
regarding the staff's alternatives analysis. But as | said

earlier, we're going to expect you to be prepared, to be
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famliar with the testinony and to be able to cross-exam ne
concerni ng areas of disagreenment. Fair?

MR. SIMPSON: Yeah. |It's 3:00 a.m where | am so
excuse me if I"'mnot as articulate as | was when we started
this meeting.

PRESI DI NG MEMBER PETERVAN: I'mtrying to figure
out where you are, sir, where it's 3:00 a.m But
nonet hel ess, have we gone through all the sections?

HEARI NG OFFI CER RENAUD:  Yes.

PRESI DI NG MEMBER PETERVAN: Ckay. So,

M. Sinpson, we have gone through all the sections and
determ ned where you have an opportunity to cross-exam ne
and what the scope will be. This is Comm ssioner Peternman
so allownme to say a brief word as we nove on

We started this discussion with you, |I started
this discussion with you open to allow ng cross exam nation
in al nost every area, even though | do not feel that you
provi ded sufficient scope in your prehearing conference
statenent. But we wanted to take the tinme to wal k through
each of these to make sure that if there were questions that
were appropriate for cross-exanm nation that we allow the
opportunity for that to be the case. So in those areas
where we are not allow ng cross-exam nation it is because
you have not provided enough information at all to define

t hat scope.
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In a nunber of your comrents today you have, |
t hi nk, suggested that you may be the only one | ooking out in
the public's interest. And | just want to get on the record
that that is not the case. The whol e purpose of this
proceedi ng, of the Energy Comm ssion's CEQA analysis, is to
mtigate against harnful inpacts to the public. As the
public nenber of the Comm ssion | am even nore, | think,
sensitive to this topic. And as we proceed and have read
t hrough the AFC and the FSA | am considering the public
consciously and always in ny deci si on-nmaki ng.

And the Conmittee will do so when we make our
final decision and when we nake a decision after the
evidentiary hearing. So we are considering the evidence, we
are looking out for the public. | hope that staff is also
doi ng the sane and that applicant and the intervenors as
wel | are being considerate of the public.

And so please rest assured that we are considering
t hese issues. That you cross-exam ning everyone will not
necessarily provide additional information that we are not

considering now. And so | just wanted to get that on the

record and we will see you at the evidentiary hearing.
MR. SIMPSON. | appreciate that and | believe that
you do try to be fair. | do feel like |I was under attack

nmost of this conference. And | do understand that | don't

have the | evel of expertise that others have in this
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proceeding but I amalso the only nenber of the public
that's here that knows enough about this facility to even
parti ci pate.

| feel as though public notices haven't, haven't
indicated to people that there's an air quality inpact. The
public notices haven't indicated what sort of permts you're
actually issuing. So if you want public participation in
this thing you should probably tell themthat you' re issuing
an air pollution permt.

PRESI DI NG MEMBER PETERVAN: | think we've --

MR. SI MPSON:  You shoul d probably tell them
t hat --

PRESI DI NG MEMBER PETERVAN: | think we've covered
the ground that that's not exactly what happens. And | wll
say you have been represented by a |lawer during the entire
time of your intervening.

And | amalso going to say that if applicant or
staff had cone in as unprepared as you were today we woul d
not have provided as much | eeway.

MR. SI MPSON.  Thank you.

PRESI DI NG MEMBER PETERVAN:  So | think we're ready
to nove on, Hearing Oficer

HEARI NG OFFI CER RENAUD: Yes, okay.

The next area for discussion today is a briefing

schedule. So far what |'ve heard that sounds like it m ght
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be appropriate for briefing is the, is the noise issue, and
specifically what is the applicable | aw governi ng noise from
the facility.

| amreluctant to ask you folks to prepare briefs,
t hough, if you are going to be discussing and potentially
resolving this. | think that could be a waste of tinme so |
think we'll leave that up in the air for now If we get to
the evidentiary hearing and it's still a question at that
time we'll probably request briefs in addition to, of
course, the evidence.

Anybody el se have anything else they would like to
suggest briefing on? No? Al right.

MR, SI MPSON: Wl | .

HEARI NG OFFI CER RENAUD: M. Sinpson, yes?

MR. SIMPSON. Are you asking if I'magreeing to
l[imting briefing to the noi se?

HEARI NG OFFI CER RENAUD: |'m asking if you have --

MR SIMPSON. O are you saying that we are going
to do the briefing after the -- after the hearing?

HEARI NG OFFI CER RENAUD: Do you have any ot her
topics you'd like to submt a |egal brief on?

MR SIMPSON: Well sure. The areas that we intend
to testify and cross-exam ne about we woul d hope to brief
on.

MR. BELL: Just tell M. Sinpson that we're
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tal ki ng about prehearing briefs.

HEARI NG OFFI CER RENAUD: All right. W' Il address
nore specifically the question of briefing after we have
done the evidentiary hearing. At the end of the evidentiary
hearing we' Il deci de anongst oursel ves, anongst all the
parties and the Conmittee, what areas seem appropriate for
briefing.

Renenber that briefs are really an assist to the
Committee in rendering the decision. And if the Conmttee
shoul d determine that it has all the information it needs
for briefing we m ght not request briefing. That would not
precl ude soneone fromsubmtting one but the Conmttee
woul dn't necessarily request briefs. Ckay.

But we are not at this tinme requesting any briefs
i n advance of the evidentiary hearing. Al right.

| think that covers the business of the prehearing
conference. Next is public comrent. But before we get to
that Ms. Allen has a question

ADVI SOR ALLEN. This is a question for M. Bell.
M. Bell, I think | heard you state that staff was prepared
to have a traffic witness avail able for questioning?

MR BELL: That's correct.

ADVI SOR ALLEN: Ckay.

MR BELL: That's our plan.

ADVI SOR ALLEN. Ckay. | will have a few brief
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guestions for staff about their cunulative inpacts anal ysis
for traffic.

MR. BELL: Thank you. They'll be prepared to
answer them

ADVI SOR ALLEN. Thank you.

M5. FOSTER: Can applicant make one request?

HEARI NG OFFI CER RENAUD: Yes, Ms. Foster.

M5. FOSTER:  Applicant requests that the topic of
noi se and vi bration be placed early on the evidentiary
heari ng schedul e if possible.

HEARI NG OFFI CER RENAUD: All right. Now renenber,
| think we scheduled this to start at 2:30. So that's not
early in the day but we can certainly put that early in the
proceeding if that would be hel pful.

M5. FOSTER: That woul d be, thank you

HEARI NG OFFI CER RENAUD: All right. Any other
such requests that may cone up due to the availability of
Wi tnesses and so forth just email those to nme and we'll try
and work the schedule out in that regard.

MR. BELL: One last scheduling matter.

HEARI NG OFFI CER RENAUD: M. Bell.

MR. BELL: Since we weren't apprised ahead of tine
of exactly what w tnesses were going to be called by any of
the other parties -- I'msorry, by Intervenor Sinpson and

al so our other intervenor, we do note that M. Sinpson is
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pl anning on calling possibly two witnesses and possibly
hinself. Staff would like to reserve sone tinme to cross-
exam ne those w tnesses now that we have been nade aware of
them We would expect no nore than 30 m nutes per w tness
but I think 30 m nutes would be very generous. | think that
we can make our points in nuch less tinme than that.

HEARI NG OFFI CER RENAUD: No question about that.

M5. FOSTER:  Applicant has the sane request as
well with regard to the witnesses identified by CCAin their
filing on Friday afternoon as well.

HEARI NG OFFI CER RENAUD: Yes. And just again to
repeat, all parties should understand that cross-exam nation
means questions about what the witness said or testified to.

Limted to that.

Al right, let's turn to public corment. Do we
have any persons in the roomwho wi sh to address the
Commttee with a public comment?

(No response.)

No? AlIl right. 1Is there anyone on the phone who
wi shes to address the Conmttee with a public conment?

(No response.)

Al right. The Committee will very shortly issue
a hearing order which will summarize the discussion today
and the agreenents concerning the procedures to be foll owed

at the evidentiary hearing.
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the Commttee?

(No response.)
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Al right. Thank you everyone for your patience.

| look forward to a productive evidentiary hearing

on July 23rd. W' re adjourned.

(The Prehearing Conference adjourned

at 11:58 a.m)
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